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THE INFLUENCE OF THE ROMAN LAW. 


Tne exclusive devotion of English lawyers to the cultivation 
of their own common law, has long been proverbial. To an 
extent quite unparalleled in the history of the profession in other 
parts of Europe, they have neglected the study of foreign sys- 
tems of jurisprudence, and have regarded the maxims and doc- 
trines of the Roman law particularly, with a degree of con- 
tempt which could only be the fruit of ignorance of its princi- 
ples. Indeed, one would suppose that the high state of civili- 
zation to which England, in common with the other nations of 
Western Europe, has attained, had its source in the pure springs 
of the magna charta, the right of trial by jury, and the writ 
of habeas corpus, without any foreign admixture or influence 
whatever. It has been said that no English professional law- 
yer has ever produced a well written treatise on any subject 
connected with the civil law of continental Europe; and al- 
though this charge may be, perhaps, too sweeping in its cha- 
racter, it is nevertheless true, that profound ignorance prevails 
in Westminster Hall, both as to its general principles, and its 
influence on the history of their own law. Within a few years, 
however, the importance of some knowledge of this subject has 
been forcing itself upon the attention of the profession in Eng- 
land. In consequence, principally, of the extensive commercial 
intercourse of modern times, questions of the greatest practical 
interest arise as to the construction of foreign laws, and we 
have the highest authority for stating, that Judge Story’s Com- 

VoL. viI.—8 











54 THE INFLUENCE OF THER ROMAN LAW. 


mentaries on the Conflict of Laws, was the most valuable pre- 
sent made in modern times to the profession in England.* 

The neglect of the study of the principles of the civil law in 
England seems still more strange, when we reflect how great 
has been their acknowledged influence in moulding and shaping 
the course of the common law. The whole doctrine of the 
law of uses and trusts, of bailments, of bankruptcy, and of a 
variety of other important titles in the common law, are so 
many principles of the Roman law, adapted to the convenience 
of English practice and the genius of English institutions. Lord 
Holt himself would seem to have thought, that the better part 
of the English system was borrowed from the Roman code.t 

The great sage and glory of the common law, in speaking 
of that science, tells us, 


“ Melitis est petere fontes, quam sectari rivulos.” 


While this precept has been sedulously obeyed, by deep and 
untiring study of the principles of the feudal system, especially 
in reference to the tenures of land, and a host of powerful minds 
have employed their energies, in endeavouring to reduce to 
scientific precision its complicated machinery, the Roman law, 
by the infusion of which alone, the feudal polity has been in 
modern times rendered tolerable, seems to have been almost 
forgotten, and its healthful influence unnoticed. 

In this country, with the common law of England as the 
basis of our system of jurisprudence, we have not to reproach 
ourselves with absolute indifference to the study of the civil 
law. The names of Story, Livingston and Wheaton, are asso- 
ciated in the mind of every student of jurisprudence in this coun- 
try, with profound acquaintance with the maxims of the civil 
law, and to the influence of their labours is undoubtedly due 
the incorporation of many of its principles into the different 
departments of the science, particularly those of equity and 
maritime law. The extended commercial intercourse of this 
country, and the peculiar relations which the states bear to 
each other, have rendered necessary the knowledge of many 
of its principles, particularly those regarding that most copious 


* Lord Campbell. ¢ See 12 Mod. 482. 
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of all titles in every modern system, the law of contracts. With 
us, too, there is little of that prejudice against foreign systems 
of law, merely because they are foreign, which is all-powerful 
in England; and the facility with which the genius of the peo- 
ple adapts itself to innovations, has been, perhaps, the greatest 
cause of the potential influence which its principles now exert 
in many departments of our own common law. 

Notwithstanding the study of many of the branches of con- 
tinental jurisprudence in this country has been illustrated by 
great names, both of the bench and the bar, and its influence is 
very apparent, yet it is undeniable, that this subject has been 
rarely made the systematic study of any large portion of the 
profession. Law schools we have in abundance in this coun- 
try, conducted by men of the highest eminence in their profes- 
sion; but the student who wishes to cultivate the law as a 
science, to trace the origin and development of the principles 
which now regulate society, to extend his investigations into 
the principles of the Roman codes, as among the great ele- 
ments of modern civilization, receives but feeble encourage- 
ment for such an undertaking. The incompleteness of profes- 
sional education generally among us, the disposition to attain 
the practical, and what may be called the mere business details 
of a profession, at the sacrifice of a profound knowledge of the 
principles upon which the science rests, are no where more 
apparent than in the ordinary means of instruction given to a 
student to fit him for the duties of the legal profession. This 
course may make sharp, very sharp practitioners, but it can 
never make learned or conscientious lawyers, nor respectable 
or influential judges. 

With a view, then, of urging a more systematic study of the 
civil law in this country, we propose to glance at its history, 
to show how largely it is the basis of all modern jurisprudence, 
particularly, with reference to its influence on our own common 
law, and to point out some of the more obvious advantages 
arising from its cultivation, to the student of jurisprudence in 
our OWn country. 

The great body of the civil law, as compiled and arranged 
in the reign of Justinian, presents to us, for a period of nearly 
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fourteen hundred years, the genius, the institutions, and, to a 
great extent, the political history of the most powerful com- 
monwealth known in the annals of the world. During this 
long lapse of time we have, in studying its history, (as laws 
are the mirror of a nation’s genius,) a most instructive view of 
the rise and progress of the peculiar civilization of the Roman 
empire; and the lessons it teaches us are of vast practical in- 
terest in this country. But our concern now, is not so much 
with what may be called the public law of the empire, as affect- 
ing its national policy, or with what in this country might be 
termed constitutional law, as with the provisions which regu- 
lated private relations between the citizens. The mere fact of 
the Roman civilization, would of itself lead us to infer the ex- 
istence of a government fully adequate to establish the personal 
security and protect the private property of the citizens. Ac- 
cordingly we find, in looking into the Roman codes, a system 
of law based on the most philosophical principles, and in the 
course of its history, gradually adapting itself to the infinite 
variety of circumstances of a highly refined and polished state. 
We are no longer at a loss to account for the enthusiasm which 
attended its study, when revived in the middle ages, and we 
can easily conceive how its intrinsic excellence forced the 
incorporation of its general principles into the institutions of 
modern Europe. 

The body of the civil law, become cumbrous and obscure 
during the ages in which it was gradually developed, was ar- 
ranged in a systematic digest by a commission of learned law- 
yers appointed by the emperor Justinian for that purpose, in the 
year 529. The report of this commission, comprising, first, 
the Institutes, or general view of the principles of the law; se- 
condly, a collection of statutes in force at that time; and, third- 
ly, the Pandects, or digest of the opinions of the sages of the 
law and judicial decisions, containing the embodied wisdom 
of the Roman jurisprudence for nearly twelve hundred years, 
was, by a decree of that emperor, made an authentic exposition 
of the law of the empire. In this general system, we find the 
rights and obligations of persons in all the social relations 
accurately defined; the mode of acquiring and disposing of 
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property, real and personal, reduced to a scientific system; as 
well as a complete form of procedure in the courts, and a cri- 
minal code. ‘To the student of history the existence of such a 
system in such an age is a far more striking proof of the gran- 
deur and scope of the Roman genius, than all the tales of her 
heroic deeds and matchless power recorded in her annals. In 
the decline of the empire, however, corruption, which had ener- 
vated the character of the people, gradually aflected the foun- 
tains of justice; the profession of the law, once so glorious and 
useful, shared the fate of all other ennobling pursuits in that 
degenerate age, and became the instrument of oppression, rather 
than the guardian of right and virtue. The irruption of the 
Barbarians substituted at least a vigorous despotism for the 
miserably slavish and anarchical system which then prevailed, 
and a long night of darkness and ignorance settled upon that 
jurisprudence, which was the chief glory of Rome in her pal- 
miest days. 

The gloomy picture of the character of the profession during 
the later days of the empire, drawn by Gibbon, shows how 
powerful an instrument of wrong the law became in the hands 
of men, who had no just sense of the responsibility and dignity 
of their calling. 

*“'The noble art, which had once been preserved as the sacred inheritance 
of the patricians, was fallen into the hands of freed-men and plebeians, who, 
with cunning rather than with skill, exercised a sordid and penurious trade; 
some of them procured admittance into families for the purpose of foment- 
ing differences, of encouraging suits, and of preparing a harvest of gain for 
themselves or their brethren; others, recluse in their chambers, maintained 
the dignity of legal professors, by furnishing a rich client with subtleties to 
confound the plainest truth, and with arguments to colour the most unjus- 
tifiable pretension. ‘This splendid and popular class was composed of the 
advocates, who filled the forum with the sound of their turgid and loqua- 
cious rhetoric, Careless of fame and of justice, they are described, for the 
most part, as ignorant and rapacious guides, who conducted their clients 
through a maze of expense, of delay, and of disappointment; from whence, 
after a tedious series of years, they were at length dismissed, when their 
patience and fortune were almost exhausted.’’* 

How far the northern nations, after their conquest of the 
Roman provinces, suffered the inhabitants to retain their an- 
cient institutions, has been a matter of much controversy. It 
seems, however, probable that the towns, residence in which 


* Gibbon’s Decline and Fall, chap. xvii. 
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was not consonant cither to the tastes, or the pursuits of the in- 
vaders, were suflered to live under their old laws. The Guitps, 
or associations of particular trades in towns, which exercised 
so important an influence in the progress of civilization, after 
the revival of letters, seem to be one of the remnants of the 
Roman privileges.* On their first invasion, the Barbarians, 
who certainly concerned themselves very little about abstract 
questions of government, were little troubled by the existence 
of the peculiarities of the Roman system; and the Goths and 
Burgundians, in particular, invoked the sanction of the prin- 
ciples of the civil law in the division of the spoil which they 
seized in the provinces.t But the genius of the feudal system, 
which had much more to do with land, as military benefices, 
and with questions of military service arising from such a 
tenure, than with commerce and the arts of life, could find but 
little congenial with its object in the provisions of the Roman 
codes. With the subjugation of the inhabitants of the provinces, 
all the learning and refinement of civilization, which was at 
once the mother and the nurse of the law of the empire, be- 
came useless, because it had no longer objects to act upon, and 
in the general confusion, even its study seems to have been 
wholly neglected. The world is indebted, without doubt, to 
the influence of Christianity in moderating the severity of the 
feudal system in these times, and to the preservation of many 
of the more humane principles of the civil law in the constitu- 
tion of the Barbarians. In this way, in the darkness of that 
night, which overspread Europe for nearly six centuries, the 
beneficial effects resulting from the Roman civilization are, to 
a very limited extent, observable. 

The revival of the study of the civil law in Europe, when 
we consider its results, presents to us one of the most curious 
and attractive eras in history. The memorable event which 
was the immediate cause of it, occurred, according to general 
belief, in 1135, at the sacking of the town of Amalfi, in the 
kingdom of Naples, by the soldiers of Lotharius II. Part of 
the spoil of the victors on that occasion, was a copy of the 


» 


* Turner’s Anglo-Saxons, iv. p. 301. { Spence, 242. 


+ Guizot, Civilisation en Europe, 51. 
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Pandects of Justinian, which was carried to Pisa and preserved 
with jealous care.* The enthusiasm which this discovery ex- 
cited, and the zeal with which the study of the law was prose- 
cuted by the learned throughout Europe, it is not easy to con- 
ceive of fully, at the present day. The clergy, who were then 
the only learned class, fascinated by its attractions, devoted 
themselves to its study with an assiduity which led them to ne- 
glect, in a measure, the cultivation of their own canon law.t 
Its study seems to have been the impulse which awakened the 
common mind from its death-like torpor. It was taught in the 
universities to crowds of eager and inquiring students, and its 
study removed, in some measure, the corruption with which 
the ignorance and force of the Barbarians had encrusted the 
ancient system. From the universities it made its way, as an 
authoritative system, into the decisions of the tribunals, and 
was formally recognized, as the basis of the law, in the German 
empire in 1495, and in the southern part of France, the ancient 
provincia of the Romans, ata much earlier date.{ The Italians, 
who, forming part of the western empire, had never recognized 
the code of Justinian as of binding force, but were governed by 
the principles of the Theodosian law, gained courage from the 
favour with which its study was encouraged, to extend the 
scope and practical utility of its provisions. 

The influence of the Roman law upon the common law of 
England, is a subject which, for reasons we have already ad- 
verted to, has not been fully investigated; and a full view of it 
is stated by a modern writer of eminence to be still a deside- 


* The degree of superstitious reverence which was attached to this copy of the 
Pandects, shows the enthusiasm of the people at the discovery of the authentic re- 
cord of their ancient grandeur. It was formerly kept among the choice jewels and 
treasures of the Grand Duke of Tuscany, and never submitted to the inspection of 
the curious, but in the presence of the chief magistrate of the city, accompanied by 
a procession of monks, bearing torches, who all stood uncovered before it with the 
same reverence as if it had been an object of religious worship. A special permis- 
sion from the Grand Duke was long necessary in order to obtain a sight of it, and 
even now, that it has been removed to the Lorenzo-Medician library, it can only be 
beheld through the glass case in which it is carefully treasured. 

+ Hallam’s Middle Ages, vol. ii. p- 312. 

t Savigny, De Droit Romain. 
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ratum in English literature.* We know that shortly after the 
conquest, various attempts were made to encourage its study: 
but either through the jealousy of the nobles, who wished to 
circumscribe the power of the clergy, and who could make no 
distinction between the canon and the civil law, or on account 
of the love of the people for the laws of Edward the Confessor, 
which were looked upon by them as their only hope of deliver- 
ance from the tyranny of the Norman nobles, these attempts 
were unsuccessful. It seems to be certain, that in the reign of 
Stephen, which was cotemporaneous with the discovery of the 
Pandects, one Vacarius, who is said to have studied the civil 
law at the celebrated university of Bologna, delivered lectures 
on this subject at the university of Oxford. These, however, 
were soon interdicted by royal authority; but the clergy, as in 
other parts of Europe, seem to have still continued to cultivate 
the science. Thus, in the famous parliament of Merton, held 
in 1236, in the reign of Henry III., the Bishops proposed, in 
accordance with the civil law, that a statute should be enacted 
declaring that a subsequent marriage should make legitimate 
ante-nuptial children. It was, as is well known, on this occa- 
sion, that the Counts and Barons, composing that assembly, made 
the famous declaration—NoLumus LEGES ANGLIZ MUTARI. The 
rejection in this way, by the nobles, of a proposition so obvi- 
ously of advantage to them personally, in those rude times, is 
the strongest proof of the very feeble progress which the prin- 
ciples of the civil Jaw had made in England at that period, and 
of the almost total absence of its influence in the organic struc- 
ture of their system. It is true, that in the treatises of Glanvil 
and -Bracton we find an express reference to many of the pro- 
visions of the Roman law, but it was not long after that an 
attempt was made to extirpate any trace of its influence. In 


* Hallam’s Middle Ages, 313.—This desideratum has been in some measure 
supplied by the recent publication of Mr. Spence’s “ View of the Equitable Jurisdic- 
tion of the Court of Chancery, comprising its rise, progress and final establishment.” 
This work, although wanting in the philosophical and enlarged views of the sources 
and development of laws so characteristic of the learned treatise of Savigny, “ De 
Droit Romain,” perhaps surpasses it in the extent of its antiquarian research, and 
is invaluable to the student who wishes to gain a knowledge of the varied materials 
which form the basis of our system. 
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the reign of Richard II., the Commons, disgusted with the ex- 
actions which were made by the See of Rome, and ignorantly 
supposing it done by virtue of the civil law, instead of the canon 
law, which was a system totally distinct from the other, peti- 
tioned that the Roman law should be declared absolutely null 
and void in England. In consequence, the judges forbade any 
reference to or citation from that code in the courts, and guided 
themselves strictly by the provisions of the common law. But 
its principles, preserved with their ancient rigour, were found 
too strict for proper adaptation to the necessities of the times, 
and the jurisdiction of trusts, which was wholly foreign to the 
common law, was confided to the Court of Chancery, where 
the judge was an ecclesiastic, and where the jurisdiction was 
exercised according to the doctrines of the Roman law. Thus 
we see that the origin of the peculiar jurisdiction of the Court 
of Chancery, which has so relaxed the maxims of the common 
law, was the result of an attempt to establish that common law 
on the strongest basis. It would be interesting to inquire how 
far the greater part of the modern English equity system, which 
is, perhaps, the greatest anomaly in all legal history, owes its 
development to the surreptitious introduction of the principles 
of Roman jurisprudence into it, because of the ignorant cla- 
mour so often raised in regard to the common law—* nolumus 
leges anglie mutari.” ‘The sturdy resistance of “ our forefath- 
ers” to innovation, if it was the source of our present equity 
code, it will hardly be thought tended to simplify and perfect 
our system. The history of the English law of mortgages is a 
curious illustration of what would have been the result, if the 
ancient common law on this subject, had been retained in all its 
purity. It is owing entirely to the influence of the Roman law 
in the Court of Chancery,* that the rational doctrine of the right 
of the mortgagee to hold the mortgaged property, as a secu- 
rity only, for the debt, has supplanted the ancient law of abso- 
lute forfeiture. In consequence of this disposition on the part 
of the Court of Chancery to regard mortgages in their true 
point of view, the jurisdiction of that court now embraces the 
whole subject, with all the thousand ramifications introduced 


* Coote on Mortgages, 43. 
VOL. vi.—9 
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by the necessities of modern civilization. Owing to the abso- 
lute exclusion of foreign influence from the common law courts, 
the Chancery came to have cognizance of a great variety of 
subjects for which the common law made no provision, and 
which were still cases in which equity and good conscience 
required interference; and very soon, in the teeth of an abso- 
lute prohibition, and contrary to the genius of the people, a 
distinct system of remedies was introduced, founded on Roman 
principles, and administered under the form of a Roman mode 
of procedure. Yet in the reign of James I., we find it gravely 
affirmed by Chief Justice Popham, Sir Edward Coke, and 
other great dignitaries of the law, that “the laws of England 
had continued as a rock, without alteration, in all the varieties 
of people who had possessed the land.”* The attempt to har- 
monize the doctrines of the Court of Chancery with those of 
the courts of common law, is, perhaps, the great cause of the 
complication and obscurity of many of the doctrines of the for- 
mer court. ; 

The influence of the civil law reached, in later times, the 
common law courts. In the celebrated case of Coggs v. Ber- 
nard,t we find Lord Chief Justice Holt invoking the principles 
of the Roman law to sustain his judgment, and even citing the 
Institutes of dustinian to show the nature of the different spe- 
cies of bailments. This was done, too, by a judge famous, be- 
yond all others who ever sat in Westminster Hall, for attach- 
ment to the constitutional liberties of Englishmen, and love of 
the common law. Lord Mansfield, too, that illustrious name, 
to whom modern commercial jurisprudence is so much indebt- 
ed, was deeply imbued with the learning of the civilians. The 
influence of that learning upon his judgments, while he presided 
in the King’s Bench, made him obnoxious to much vulgar 
abuse; and the celebrated Junius, in particular, tells him, in bit- 
ter scorn, “ You have made it your study to introduce into the 
court, where you preside, maxims of jurisprudence unknown to 
Englishmen. The Roman code, the law of nations, and the 
opinions of foreign civilians, are your perpetual theme; but who 
ever heard you mention Magna Charta or the Bill of Rights, 


* Spence’s Equitable Jurisd. 126. + Lord Raym. 909. 
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with approbation or respect?” Who is there, at this day, who 
has at heart the amelioration of the common law, and its adap- 
tation to the changing circumstances of society, who does not 
regard the ground of these charges as forming the best title of 
Lord Mansfield’s fame with posterity? To the influence of 
studies such as these, much of that large and comprehensive 
knowledge of the principles of general jurisprudence, which 
has established on so firm a basis our modern commercial code, 
is undoubtedly due. The influence of the writings of the civi- 
lians, is, perhaps, no where more apparent, than in the admi- 
ralty decisions of Lord Stowell, which have been always re- 
garded, both in England and this country, as among the ablest 
productions of the judicial mind. Yet where are the principles 
on which this new code is founded to be sought for, if not in 
“the Roman code, the law of nations, and the opinions of 
foreign civilians?” 

We have thus endeavoured to present an outline of the many 
causes of gratitude, which those who cultivate the common law 
of England should entertain for the influence of the Roman 
codes, and to point out how seldom this debt has been recog- 
nized as it should have been. We have shown that, in those 
eras of the amelioration of the law, which are referred to with 
pride by the profession, the influence of the civil law has been 
very active, and productive of lasting benefit. With this ac- 
knowledged influence, it is a curious question to ascertain why 
the Roman law, as a system, has been so much neglected in 
England. ‘The most plausible reasons we can assign, are the 
jealousy always entertained of the clergy, and the servile na- 
ture of some of the doctrines of the codes in regard to personal 
rights. The maxim—* quod principi placuit legis habet vigo- 
rem,” might suit very well the quiet despotism of the empire, 
yet could hardly be thought applicable to the rights of free- 
born Englishmen. Independent of the fact, that this provision 
of the code may be construed, merely as recognizing the abso- 
lute right of sovereignty, wherever it may reside, in which case 
it is certainly orthodox, there are many fundamental doctrines 
of the English constitution, which are found also laid down in 
the Roman law. The Valerian law, which prohibited the in- 








64 THE INFLUENCE OF THE ROMAN LAW. 


fliction of any capital punishment upon a Roman citizen, unless 
agreed to by a vote of the people, may be looked upon as an 
“imperfect palladium” of civil liberty; and the English maxim, 
that “every man’s house is his castle,” has a correspondent 
provision in the Pandects—* Nullum de domo sua in jus vocari 
licere, quia domus tutissimum cuique refugium atque recepta- 
culum sit; eumque qui inde in jus vocaret, vim inferre videri.”* 

In thus glancing at the influence of the Roman jurisprudence 
upon modern civilization, we have confined ourselves, princi- 
pally, to an attempt to show its operation upon systems of law 
which it found already existing. But the intrinsic excellence 
of its principles, containing the first attempt ever made to pro- 
vide for the government of a highly refined and extensive 
empire, on philosophic and rational principles, recommends its 
study to all who wish to understand the true sources of muni- 
cipal government. 

There are many peculiar considerations of a practical cha- 
racter, urging the attention of the profession in this country to 
the study of the civil law. Aside from the importance of study- 
ing the law as a science, which every liberal and conscientious 
man must feel, the profession in this country is placed in a po- 
sition, where its influence must depend entirely upon the really 
profound learning and practical usefulness of its members. We 
have no institutions here to throw around the bar a préstige,— 
no “illustrious order of advocates,” with their privileges and 
power—no Inns of Court, venerable from age and associa- 
tion, to nurse an “ esprit de corps” among its members, or to 
induce the world to respect them, because they belong to a 
learned profession. No being in the whole circle of society in 
this country, is sooner forgotten, or possesses less real influence, 
than the mere black-letter lawyer, as he is called, one whose 
circle of vision is so limited, that he can appreciate nothing but 
the artificial rules and scholastic refinements of his science. 
Such learning may be infinitely respectable, but this is not 
the age nor the country which would appreciate such men as 
Fearne, Hargrave, Butler and Preston. We are far from re- 
joicing at such a state of things, but the truth is, that the really 


* Dig. lib. ii. tit. 4, p. 18. 
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useful, practical American lawyer at the present day, is he 
who has imbibed his enthusiasm for his profession, by a study 
of the principles upon which laws are founded, who has inves- 
tigated foreign systems with a spirit of philosophic inquiry, and 
whose comprehensive view embraces a just perception of those 
eternal principles of truth and justice, which are the law of 
nature, and which, first embodied in the Roman jurisprudence, 
have, for so many ages, governed the civilized world. Such 
a man, without being less versed in the technical details of his 
profession, is as immeasurably superior, as a lawyer, to him 
who neglects the study of the principles of the science, as was 
Lord Mansfield to the veriest special pleader, or the sharpest 
attorney in his court, or as was the late Mr. Justice Story to 
the most “ prompt professional gentleman,” whose name graces 
the rolls of a “ commercial agency.” 

How, indeed, can a lawyer, whose ambition extends beyond 
a discussion of the petty interests which are brought into liti- 
gation, in a county court, neglect those studies which will give 
him a just appreciation of the great fundamental questions of 
law, upon whose proper decision the welfare, possibly the very 
existence of our system of government depends? Can a man 
be a great lawyer at the bar of the Supreme Court, that rock 
upon which so many provincial reputations have been ship- 
wrecked, without a comprehensive knowledge of the funda- 
mental systems of the many distinct sovereignties, which are 
examined in that court—systems, the origin and development 
of which differ as widely as the genius and race of the people 
whom they govern? Is a solution of difficulties like these to 
be sought in the study of the English law alone? 

To so elevated a view of his profession, then, we believe a 
truly useful and able American lawyer must aspire. To hope 
that it can be reached by the great body of the profession, with 
the present standard of professional attainment, would indeed 
be a fond delusion. But if we wish to maintain that influence, 
which convinces a community that in the ability, integrity and 
comprehensive view of the profession, they find the surest and 
most enlightened protectors of their rights—if we wish to res- 
cue the profession from that obloquy which the ignorance and 
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unworthy acts of some of its members have exposed it, that 
standard must be raised. 

To our younger professional brethren, then, we would ear- 
nestly urge, in view of the position in which they stand in this 
country, to drink deep at the fountain of Roman jurisprudence. 
Never, not even in the extent and power of the Roman empire, 
was there ever opened a wider field for professional exe: tion, 
a higher incentive to professional ambition, than in this coun- 
try. A great lawyer here, belongs truly to no provincial school. 
Never-has there been, in the history of the world, such an op- 
portunity to exalt the profession to real dignity and influence, 
an influence which would be all-powerful, because it would be 
the homage of the world to a body of men, to whose integrity 
and learning, as the conservators of Truth and Right, the dear- 
est earthly interests were worthily confided. 


Unreported Cases. 
McDERMOND er ax. v. KENNEDY.* 


Supreme Court of Pennsylvania, May Term, 1839. 


The town council of the borough of Newville were authorized, by act of Assem- 
bly, to “ enact, revise, repeal and amend all such by-laws, rules, regulations and or- 
dinances as shall be determined by a majority of them necessary to promote the 
peace, good order, benefit and advantages of the said borough; particularly of pro- 
viding for the regulation of the markets, improving, repairing and keeping in order 
the streets, lanes, alleys and highways; ascertaining the depth of vaults, sinks, pits 
for necessary houses, and making permanent rules relative to the foundations of 
buildings, party walls and fences;” and “ to assess, apportion and appropriate such 
taxes as shall be determined, by a majority of them, necessary for carrying the said 
rules and ordinances, from time to time, into complete effect.” The Cumberland 
Valley Rail-road Company having placed their road at about a mile’s distance from 
the borough of Newville, the town council laid a tax, the proceeds of which were to 
be appropriated, in connection with other sums raised by private subscription, to the 
payment of a portion of such expense as the company would incur in bringing the 
line of the road nearer the town. Held, that the levying of such tax was not with- 
in the corporate powers of the borough. 


This was an action of trespass, brought in the Common Pleas 
of Cumberland county, by the defendant in error against the 


* This case, which has assumed no little importance in the controversy as to the 
right of the city of Philadelphia to subscribe to the Central rail-road, was decided 
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plaintiffs in error, who were the High Constable, (being a col- 
lector of taxes,) the Chief Burgess, Assistant Burgess and Town 
Council of the borough of Newville. 


by the Supreme Court at Harrisburg, in June, 1839; but i» consequence of a mis- 
apprehension at the time, as appears by a letter from the C\. f Justice, now before 
us, was not assigned after argument, as is the practice of the court, to any particu- 
lar judge for examination. The result was, that the judgment of the court below 
was affirmed without any written opinion on the question. It was on account, most 
probably, of the apparently unfinished state in which the case was left, that it was 
not included in the reports. It was first brought to public notice by the following 
note from Mr. Binney, published in the United States Gazette of Aug. 20, 1846. 


“Mr. CHANDLER—I was not aware, until yesterday, that the Supreme Court of Pennsylva- 
nia had decided any thing in regard to the right of the City to tax for the payment of a sub- 
scription to the Pennsylvania rail-road; but a letter of the 14th instant, from Chief Justice 
Gibson to a gentleman in this city, gives the statement of a case which seems to be entirely 
in point, and to be decisive of the question. The case was that of M‘Dermond and others v. 
Kennedy, determined at Harrisburg in July, 1839, but not reported. The case was as follows: 
Kennedy, the plaintiff below, was an inhabitant of Newville, an incorporated town in Cum- 
berland county, and the defendants were the burgesses and members of the Council. The 
action was trespass for seizing the plaintiff's goods, and the defence was rested on the 
authority of a by-law, laying a tax to enable the corporation to fulfil a contract it had made 
with the Cumberland Valley Rail-road Company, to contribute to the expense of shifting the 
location, so as to bring the road nearer to the borough. The plaintiff recovered damages in 
the Common Pleas, on the ground that the by-law was bad, and the judgment was affirmed 
in the Supreme Court, ‘ where the question stood on the abstract right of a municipal corpo- 
ration, to tax the inhabitants for objects not immediately involved in the local government,’ 
which right the court denied. 

“As I perceive you have published the opinion which I gave upon the question, I send to 
you for publication, this statement from the Chief Justice’s letter, which is now before me. 

“Your ob’t serv’t, 
** Philad. 19th Aug. 1846.” *« HOR. BINNEY.” 


The following passage is taken from Mr. Wuarrton’s letter of Sept. 10, 1846, 
addressed to the committee of Councils: 


“Tt remains for me to say a few words respecting the communication to the editor of the 
United States Gazette, to which also you have called my attention. This article, which I 
saw shortly after the time of its publication, contained an assertion calculated, undoubtedly, 
to produce a strong impression upon, at least, the professional mind. When we were in- 
formed that the Supreme Court of this State had decided a case which seemed to be ‘ entirely 
in point, and to be decisive of the question,’ and that the same court had denied the right of a 
municipal corporation to tax the inhabitants for objects ‘ not involved in the local government,’ 
it seemed as if all reasoning and argument upon the subject were to be at an end, and that 
the weight of authority thus thrown into the scale, was to put an early and sudden period to 
the controversy. It struck me, however, that before giving up the contest altogether, it might 
be well to learn the particular features of this unreported case; especially as it seemed seri- 
ously to affect many former transactions of the Corporation, and to invalidate some existing 
loans. I accordingly made application to the highest quarter for information, and received a 
copy of the printed paper-book, which contains all the material facts. 

“The question was upon the validity of an ordinance of the borough of Newville, in the 
county of Cumberland, to raise a sum of money by loan, which was to be repaid by taxes. 
The object of the appropriation was not stated in the face of the ordinance, but it appeared 
from the proceedings of the Town Council, that the money was to be applied to cutting a cer- 
tain road, or in such other way as should be ‘deemed most advisable, to procure the location 
of the Cumberland Valley rail-road at or near the town; and that a portion of it ha8 been 
paid to the managers of the rail-road company. One of the inhabitants of the borough, whose 
property had been levied upon for the payment of the tax, brought an action of trespass 
against the collector. The court of Common Pleas decided that the Council transcended their 
powers in passing the ordinance and imposing the tax. The case was removed to the Su- 
preme Court, who affirmed the judgment. No opinion was pronounced by the Supreme Court, 
or by any member of the court. AJ)l that was done or said, was simply to affirm the judgment. 
The author of the letter to the editor of the United States Gazette, was therefore misinformed 
in respert to tMe fact, that the Supreme Court expressed any opinion upon ‘the abstract right 
of a municipal corporation to tax the inhabitants for objects not immediately involved in 
the local government.’ 

‘* But you will doubtless say, the charter of the borough of Newville must have closely re 
sembled that of the city of Philadelphia, to authorize the emphatic assertion that the affirm- 
ance of the judgment in the case of McDermond v. Kennedy, was ‘ entirely in point, and deci- 
sive of the question.’ It is, fortunately for us and for the holders of former loans contracted 
for the Iceboat, the Tobacco Warehouse, &c., easy to resolve this question. The act to in- 
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The declaration was in common form, charging the defend- 
ants with taking and carrying away a dearborn wagon, the 
property of the plaintiff. 

The defendants pleaded specially that James Kennedy was 
seized of a house and lot in Newville, which was an incorpo- 
rated borough, having powers under “their charter to assess, 
levy and collect taxes, &c.; that a tax was assessed upon the 
property of the plaintiff, that a warrant was given to Joseph 
McDermond to collect the same, and that the wagon was taken 
by virtue thereof, for the payment of the said tax. The object 
of the parties was to decide the question of law which arose 
upon the following facts: 

In 1835, the Cumberland Valley Rail-road Company had 
located their road at the Crossing of Big Spring, about one 
mile above the borough of Newville. An application was 
made to the board of directors, by the citizens of Newville, so 
to change the location as to bring the road near to the town, 
that it might derive advantages from the trade and travel which 
it would bring. The location thus prayed for was more 
expensive to the company to the amount of about $5,000, and 
it was proposed that if the borough of Newville and citizens 
would subscribe one-half of the expense, ($2,500,) the company 
would make the alteration, and so locate the road as that the 


corporate the town of Newville was passed on the 26th of February, 1817, and may be found 
in the Pamphlet Laws of that session, p. 60. The sixth section authorizes the Town Council 
to make such ordinances, &c., as may be ‘ necessary to promote the peace, good order, benefit 
and advantages of the said borough, particularly of providing for the regulation of the mar- 
kets, improving, repairing and keeping in order the streets, Janes, alleys and highways; as- 
certaining the depth of vaults, sinks, pits for necessary houses, and making permanent rules 
rejative to the foundation of buildings, party walls and fences; they shall have power to 
assess, apportion and appropriate such taxes as shall be necessary for carrying the said rules 
and ordinances, from time to time, into complete effect.’ In this passage are contained all 
the powers of the Council to make ordinances or by-laws; and although the words benefit and 
advantage of the said borough may be said to be large and comprehensive, yet, as it is a well 
settled rule of construction of statutes, that general words will be qualified by an enumera- 
tion of particulars, it is abundantly manifest in this case what the meaning of the legislature 
was ig the use of those words—that they meant nothing more than to give power to regulate 
and control the purely internal economy of the town. 

“ How vastly inferior the powers conferred by the act, are to those given to, and on all pre- 
vious occasions exercised by the Corporation of Philadelphia, I need not point out; and [ will 
only repeat, in conclusion, that unless all charters and acts of incorporation are to be regard- 
ed as if cast in the same mould, and all bodies politic and corporate are to be treated as pos- 
sessing the same features, limbs and sinews, the decision in the case of the borough of New- 
ville has no sort of application or bearing upon the question of the right and power of the 
city of Philadelphia to subscribe to the stock of the Pennsylvania rail-road.” , 


From the letter of Mr. Tuomas Senceant, read at a meeting of Councils on the 
12th inst., it would seem that, in the opinion of that eminent jurist, the city has a 
perfect authority to act in the premises; and his views derive additional importance 
from the fact, that he was at the time a member of the court by whom McDer- 
mond v. Kennedy was decided. 
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borough of Newville would derive the advantages. Individuals 
interested in the borough did subscribe $1500, and nine-tenths 
of the property holders of the borough petitioned their Council 
to subscribe, on behalf of the borough, $1000. In consequence 
of which an ordinance was passed, making the subscription of 
$1000 payable one-third on the first of April, 1836, one-third 
when the work is half finished, and the residue when the work 
shall be completed; and authorizing a loan to be made on the 
faith of the borough to meet the payments. The loan was 
obtained, and the money paid by the borough to the rail-road 
company. Subsequently, the Council of the borough assessed 
a tax of five mills on the dollar, “ for the purpose of defraying 
the current expenses of the borough.” It was the collection of 
this tax from the plaintiff, James Kennedy, by the levy on his 
wagon, which was the trespass complained of. The counsel 
of the respective parties agreed to put the cause upon the ques- 
tion, whether the borough of Newville had the legal power to 
make such a subscription to the Cumberland Valley Rail-road 
Company, as this had been made, and to assess and collect 
taxes for its payment. 

The sixth section of the act of incorporation, passed the 6th 
of February, 1817, provides that it shall be the duty of the 
Town Council to hold quarterly meetings, &c., “ at which meet- 
ings they may make, enact, revise, repeal and amend all such 
by-laws, rules, regulations and ordinances as shall be determined 
by a majority of them, necessary to promote the peace, good order, 
benefit and advantages of the said borough; particularly of pro- 
viding for the regulation of the markets, improving, repairing 
and keeping in order the streets, lanes, alleys and highways, 
ascertaining the depth of vaults, sinks, pits for necessary houses, 
and making permanent rules relative to the foundutions of build- 
ings, party walls and fences; they shall have power to assess, 
apportion and appropriate such taxes as shall be determined by 
a majority of them, necessary for carrying the said rules and 
ordinances from time to time into complete effect; and also to 
appoint a town clerk, treasurer, two persons to act as street 
and road supervisors, a clerk of the market and a collector, 
annually, and such other officers as may be deemed necessary 

vot. v1.—10 
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from time to time, and the same officers from time to time to 
remove for misdemeanor in office; which meetings of the said 
Town Council shall be held at such convenient place as a ma- 
jority of them shall think proper, in said borough, until a town 
house is erected: Provided, that no by-law, rule or ordinances 
of the said corporation shall be repugnant to the constitution 
or laws of the United States or of this commonwealth, and that 
no person shall be punished for a breach of a by-law or ordi- 
nance made as aforesaid, until ten days have expired after the 
promulgation thereof, by at least four advertisements set up in 
the most public places in said borough: And provided also, that 
in assessing such tax, due regard shall be had to the valuation of 
taxable property taken for the purpose of raising county rates 
and levies, so that the said tax shall not in any one year exceed 
one half cent in the dollar of such valuation, unless some object 
of general utility shall be thought necessary, in which case a 
majority of the taxable inhabitants of said borough shall ap- 
prove of and certify the same in writing, under their hands, to 
the Town Council, who shall proceed to assess the same accord- 


ingly.” 


The defendants requested the court to charge the jury to the 
following effect: 


Ist. That it was within the scope of the legal powers of the 
borough authorities of Newville to assess and collect taxes, and 
it was not the duty of the collector to inquire or know the pur- 
pose to which the taxes were to be applied; and if the appro- 
priation by the Council was illegal, the collector (McDermond) 
would not be a trespasser in the execution of his warrant. 


2d. That under the act of incorporation of the borough of 
Newville, the Town Council has the power to levy and assess 
taxes, and to authorize their collection by a person to be 
appointed by them for that purpose, to whom it may give 
authority to collect the same by distress and sale of the goods 
and chattels of inhabitants liable to taxation. 


3d. That the inhabitants of any borough or county liable to 
taxation, may not resist the payment of taxes lawfully assessed, 
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because they do not approve of the object for which they are 
to be applied when collected. 


Reep, President J., charged the jury as follows: 

“The word borough refers only to corporate rights. The 
corporation can only act in reference to corporate rights and 
duties. The officers have no power over private property, 
except for corporate purposes. 

“ Making a rail-road, not within the limits of the borough, 
cannot touch or affect corporate rights. It may directly or 
indirectly affect private rights, but the regulation of private 
rights is not vested in the borough. How could the borough 
be benefited or injured by the rail road? It is not a borough 
subject. It does not touch the borough. It affects no borough 
rights. The rights alleged to be affected are private rights, 
never to be entrusted to the management of the corporate func- 
tionaries. 

“The corporation has personal identity, to the extent, or for 
the purposes indicated in the charter, for borough purposes, 
and none else. Borough rights, corporate rights are distinct 
from mere private rights of property. If this right is main- 
tained in the borough of Newville, then the inhabitants of New- 
ville have given over ‘ the unalienable right of acquiring, pos- 
sessing and protecting property.’ For if the Council can raise 
a tax and grant the avails to the rail-road, because they believe 
it to be to the advantage of the borough, then they may do any 
thing e/se which they may deem to be advantageous—any thing 
else—for there is no connexion, no relation, between the rail- 
road and the borough. 

“The officers of the borough are for the borough, for man- 
aging the affairs of the borough. By the third section of the 
act of incorporation, the general purpose of the act is exhibited ; 
they all refer to the borough, to the corporation; the enume- 
ration of the powers in the sixth section also refers to borough 
purposes, corporate rights—rights which they are to enjoy as 
an association; the private rights, and private rights of inhab- 
itants distinct from corporate rights, are not embraced. The 
increase or decrease of the value of a man’s house and lot, is 
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not an incident of a corporate, but a private right. Things 
relating to social convenience and safety, are only embraced 
in the corporate powers. 

“ Though manufacturing silk, establishing forges and furnaces, 
constructing a bridge over the Connodoguinet or the Schuylkill, 
or a turnpike over the north mountain, by the Burnt Cabins, or 
any thing else—though any of these should be a direct benefit 
to the inhabitants of Newville, undisputed, it can not be that a 
tax may be raised and appropriated at the mere will of the 
Town Council, if not exceeding five mills in the dollar. 

“If they can appropriate money to a road, half a mile from 
the borough, they may do so at the distance of fifty or one 
hundred miles. 

““We conclude that no tax can be laid for any other than 
borough purposes, and that the construction of this rail-road 
was not one. It had nothing to do with the borough, had no 
connection with it, had no reference to it, neither directly nor 
indirectly. 

“ We think there can be no difficulty as to the facts of a tax 
having been laid mainly for paying this money to the rail-road. 
The minutes of the board exhibit the whole proceeding, and 
the accounts of the treasurer show the appropriation. The 
appropriation to the rail-road was set forth in the minutes, and 
the ordinance passed for raising a tax; it was raised, and of 
the three hundred dollars raised in one year, two hundred and 
seventy dollars or thereabouts of it was paid the rail-road com- 
pany, in accordance with the ordinance of the Town Council. 
If these are the facts, in law the plaintiff would be entitled to 
recover. Whether a recovery can be had against the collec- 
tor or not, the plaintiffs cannot, do not insist, as there are others 
against whom they allege the action must be sustained. It is 
stated, too, on the notes by consent, that the main object of the 
action is to try the right. The mere amount paid by the plain- 
tiff is only asked as damages. The whole is two dollars and 
ten cents.” 

The learned judge then proceeded to read and answer the 
points of the defendants, as follows: 

The first point was answered affirmatively, with this qualifi- 
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cation; that “if the laying of the tax was illegal for an illegal 
purpose, on the principles stated in the general charge, and the 
other defendants are liable on the principles we have stated, 
as we think they are, and on the issues and the form in which 
the trial has been had, we think that the collector, McDer- 
mond, may be liable in law as well as the other defendants. 
If he had designed to justify under a warrant or authority 
from the other defendants, he should have so pleaded; but he 
has mixed his fate with theirs, by pleading only the general 
issue and going on to trial with them.” The second and third 
points were answered affirmatively, it being said, however, that 
“ when the tax is illegal for an illegal purpose, they may resist, 
and if their property be forcibly taken and sold, an action of 
trespass will lie for the damages.” 

The jury, under the direction of the court, found a verdict 
for the plaintiff. 

The case was taken to the Supreme Court on error, and 
having been argued by Mr. F. Warts for the plaintiffs in error, 
and Mr. Bipte and Mr. Wituiamson for the defendant in 
error, the judgment was affirmed.* 


WILSON er at. v». BRECHEMIN. 


Supreme Court of Pennsylvania, April 6, 1846. 


(1.) The action of covenant lies only against a party who has sealed and delivered 
the instrument. 

(2.) A. being the holder of a mortgage, brought an action of covenant against B., 
the assignee of the mortgagor, to recover the difference between the mortgage debt 
and what the property sold for. Held, that no covenant being sealed by the 
defendant, the action would not lie. 


Error to the District Court for the city and county of Phila- 
delphia. 
This was an action of covenant, brought by John M. Wilson 


* The entry by the Chief Justice on the paper book is, “In the Supreme Court, 
judgment was affirmed.” Mr. Justice Kennedy did not sit on the argument, in 
consequence of being related to the defendant in error. 
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and Isaac Severn against Lewis Brechemin, to recover the dif- 
ference between the amount of a mortgage, subject to which 
certain property had been sold, and the proceeds of a sheriff’s 
sale thereof, the defendant having bought the property under 
and subject to the payment of the mortgage. 

The plaintiffs alleged, that the purchase of the property by 
the defendant, subject to the mortgage, created a covenant on 
the part of the defendant, which the plaintiffs, as owners of 
the mortgage, were entitled to the benefit of, and which the 
defendant had broken by non-payment of the difference between 
the said debt and what the property sold for. 

To the plaintiffs’ declaration, the defendant filed a general 
demurrer, and also demurred specially, showing for cause, want 
of privity of contract between plaintiffs and defendant. 

Upon argument in the court below, judgment was rendered 
for the defendant on his demurrer, and this was assigned for 
error. 

Keemte, for plaintiff in error, cited 16 8. & R. 167,17 8. & 
R. 94. 

Trovupat, contra. 

Per Curtam.—There is no covenant sealed by the defendant, 
and consequently there is no cause of action.* 


DAVID LLOYD v. PATRICK McGARR—PATRICK McGARR »v. DAVID 
LLOYD. 


Supreme Court of Pennsylvania, September Term, 1846. 


(1.) A sworn copy of a protest of a bill of exchange made by a foreign notary, 
whose term of office has expired, and with it his authority to use his notarial seal, 
is sufficient to supply the want of a seal. 

(2.) It seems, that a protest by a notary in a sister state is regarded, so far as its 
admissibility in evidence is concerned, as a protest by a foreign notary. 

(3.) The protest of a foreign notary, though proof of dishonour, is not evidence 
of notice in Pennsylvania. 

(4.) Damages are recoverable on a foreign bill of exchange, without being spe- 
cially laid. 


Error to the District Court for the county of Allegheny. 


* See Dubbs v. Finley, 2 Barr, 397; Platt on Covenants, p. 9, (1 Law Library ;) 
Co. Litt. 231, a. 
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The writs of error in these cases grew out of an action on 
a foreign bill of exchange, in which Lloyd was plaintiff and 
McGarr defendant. The bill of exchange and protest on which 
suit was brought, were destroyed in the great fire of April 10, 
1845. The notary who had made the protest had gone out of 
office, and by the laws of Missouri, in which he resided, could 
not make a certified copy of the bill and protest. The plaintiff 
offered in evidence a sworn copy of them, made by the notary, 
which was objected to by the defendant, but admitted by the 
court below. This was assigned for error by the defendant. 

The plaintiff claimed, under the general claim for damages, 
the five per cent. given by the act of March 30th, 1821, for the 
dishonour of foreign bills of exchange; but the court held that 
they were not recoverable, not being specially laid. This was 
the ground of error by the plaintiff. 

The cases were argued by Wits for Lloyd, and McCanp- 
Less for McGarr, and the opinion of the court was delivered by 


Gisson, C. J.—In Chesner v. Noyes, 4 Campb. 291, it was 
admitted that the sealed protest of a foreign notary, made 
abroad, proves itself, without showing by whom it was made; 
and the original in the present case would consequently have 
been evidence of the fact of protest for non-payment, which, as 
the bill was a foreign one, was an essential part of the plaintiff’s 
case. What then did they produce in the place of it?’ No less 
than a sworn copy of it by the notary himself, who testified that 
he was, at the time, a notary public duly commissioned; that 
his term of office had expired; that no successor to him had 
been or could be appointed; and that the laws of the State gave 
him no authority to certify any document under his former 
notarial seal. This being the best evidence of which the nature 
of the case admitted, was sufficient to supply the want of a 
seal; but the protest itself, though proof of dishonour, would 
not have been evidence of notice, as our statute is expressly 
confined to protest under the authority of our own Siate. For 
evidence of notice, however, the plaintiff relied, not on the pro- 
test, but on the testimony of the notary, who swore to all that 
was necessary to constitute it beyond contradiction, except that 
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he did not expressly say that the notice put into the post-office 
by him, was addressed to the defendant in Pittsburg, where he 
resided. But the legal presumption is, that he did all that the 
law exacted of him as an officer or an agent; and it seems not 
to have been rebutted. The plaintiff was properly allowed to 
recover then, but they were not allowed to recover enough. 

There is neither reason nor authority for saying that the five 
per cent. allowed by statute on the protest of a foreign bill, 
must be specially demanded in the declaration. It is not given 
as a penalty for drawing without authority, but as commutation 
for interest, damages and re-exchange. It is, in truth, a liqui- 
dation of the damages, not by the parties, but by the law, fixing 
the compensation for the loss beforehand, to save time and liti- 
gation; and if damages need not be specially laid where there 
is no statute on the subject, as they certainly need not be in 
England, no rule of pleading requires them to be laid in their 
liquidated form. Jt is said in Chitty’s Pleading, 232, that such 
damages as may be presumed to result necessarily from the 
breach of a contract, need not be specially laid, and damages 
are presumed to result from the dishonour of a foreign bill; the 
very statute by which they are liquidated presumes it. Again, 
page 387, it is said that general damages for torts are such as 
the Jaw implies from the wrong, but that where there is no 
legal implication, the actual damages must be particularly 
stated, on principles of analogy; therefore, as the law implies 
damages to the amount of five per cent. for the dishonour of 
the bill in question, it was unnecessary to lay them specially, 
either to apprise the defendant of what he had to encounter, for 
he could make no resistance, or satisfy any rule of pleading 
applicable to declarations either for torts or contracts. The 
plaintiff, then, is entitled to the amount of the bill and five per 
cent. additional, with interest on the whole from the date of the 
protest to the date of the judgment below, which is to be con- 
sidered as having been rendered for the sum then legally due; 
and the computation is referred to the prothonotary, who is 
directed to enter judgment for the amount. 

Judgment entered accordingly. 
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STURGIS AND WIFE v. RUE.—MOORE AND WIFE v. SAME. 


In the Common Pleas of Chester County. 


(1.) The testimony, affidavit or bare suggestion of a referee, if uncontradicted, is 
receivable to establish the existence of a plain mistake, either in law or fact, com- 
mitted by himself and his co-referees in making up their award in the case submit- 
ted to their arbitrament. 

(2.) Arbitrators who have once made and delivered their award, have exhausted 
their authority, and cannot make out and deliver a second award. If, in such case, 
it be shown to the court that the first award is founded in manifest error, which the 
arbitrators have attempted to cure by filing a second award, the first will be set aside 
as being made under a mistake, and the second will also be set aside as made with- 


out authority. 
(3.) Two actions against the same defendants and in reference to the same sub- 


ject matter, having been referred to the same arbitrators, they made but one award, 
entitled in one of the actions for a sum certain, being the whole amount they found 
to be due in both actions. Afterwards, discovering their mistake, they made and 
sent to the prothonotary of the court, separate awards in each action, accompanied 
by a letter explanatory of their mistake, the truth of which was not controverted. 
The court set aside all the awards. 


These were actions of account render, brought by tenants 
in common against the same defendant, referred to the same’ 
arbitrators, under the act of June, 1836, and heard together at 
the same time. The arbitrators returned the order which had 
issued in each case, to the prothonotary, accompanied by a 
separate paper, upon which was written an award in favour of 
the plaintiff, for thirty dollars, which was filed and duly entered 
on the 23d of January, 1836. It was endorsed, “ Report of 
arbitrators, Sturgis v. Rue.” ; 

On the 26th of January, the prothonotary received from the 
arbitrators, awards in each of the cases, one of which was en- 
titled “ Sturgis and Wife v. Rue,” and the other “ Moore and 
Wife v. Rue,” finding in favour of each of the plaintiffs the sum 
of fifteen dollars, accompanied by a letter from one of the arbi- 
trators, stating, that in returning the rules of reference and the 
first award, they intended it to be a joint award in both actions; 
but this appearing to be incorrect, the arbitrators had made 
out an award in each action, which the prothonotary was 
requested to receive and file in lieu of the first award. The 
prothonotary filed them accordingly. 

vou. vi.—I11 
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The defendant obtained a rule to show cause why the first 
award should not be stricken off. 

The plaintiffs obtained rules to show cause why the last 
awards should not be stricken off. 

These rules were argued by 

Lewis for the defendant; 

Daruineron for the plaintiffs. 

On the argument it was agreed that the above letter should 
be considered as a deposition of the arbitrators duly taken. 


Bett, President, gave the opinion of the court:—The first 
question made on the argument is, whether the statements of 
the referees, or any of them, can be received to show that they 
fell into a mistake in consolidating the two actions, and return 
ing a joint instead of several awards? 

The rule is settled in Pennsylvania, that a juror after verdict, 
or an arbitrator after award, shall not be received as a witness 
for the purpose of establishing misconduct in himself or fellows. 
This rule is founded upon grounds of public policy, which are 
supposed to be of greater importance than any inconvenience 
individuals may suffer from its operation. So, too, although 
there is contrariety of decision on the subject, perhaps the 
weight of authority is against permitting jurors to testify they 
fell into a mistake in rendering their verdict, in order to change 
or destroy its legal effect after it has been received or record- 
ed.* But greater toleration and indulgence has always been 
allowed in the case of referees, who do not act under the eye 
of the court; and it is the constant practice to permit the latter, 
with or without exceptions filed to their report, to show the 
court they committed plain and manifest error in making their 
award. Our books are full of cases in which this has been 
done. To enumerate them all would be useless labour; but 
among them may be mentioned Romans v. Robertson (3 Yeates, 
584,) Bond v. Olden (4 Yeates, 243,) Govet v. Reed (Id. 456,) 
and Dennis v. Barber (4 B. 484.) In Newton v. Grambo (1 Br. 
235,) and Davis v. Schuylkill N. C. (4 B. 296,) the court re- 
ceived and acted on the certificates of the referees, filed in the 


* See 2 Tidd’s Practice, 816. and cases there cited. 
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office of the prothonotary, that they had fallen into a mistake; 
and in Commonwealth v. Maris and Same v. Ross, (4 8S. & R. 
81,) cases in which the same mistake occurred as in the case 
at bar, the affidavit of one of the arbitrators was received to 
show it. From these cases and many others, it may be de- 
duced as a rule that the testimony, affidavit or bare suggestion 
of a referee, when uncontradicted, is receivable to establish the 
existence of a plain and palpable mistake, either of law or fact. 
There can be no doubt, therefore, that the letter of Mr. Evans 
to the prothonotary, which it is here agreed to consider as a 
deposition, may be accepted for this purpose. 


From this it appears the referees, having two actions before 
them of the same nature, and, I presume, in reference to the 
same property, in which the same persons were defendants, 
made but one award, entitling it in one of the suits, in favour 
of the plaintiff for thirty dollars, when in fact their intention 
was to award in favour of the plaintiff in each action, the sum 
of fifteen dollars. This is a palpable mistake, and must be cor- 
rected. But in what way? In the analogous case of Newton 
v. Grambo, (1 Br. 235,) the court set aside the first award, as 
being founded in mistake, and strongly intimated they would 
support the second; but as a decision upon this point was not 
called for, none was pronounced expressly. But in Christmas 
v. Thompson, (3 S. & R. 133,) a case almost exactly like New- 
ton v. Grambo, the Supreme Court say that the arbitrators 
‘having returned an award, their authority is at an end, and, 
consequently, the second award and judgment entered thereon, 
was void, adding, that the court below, to which the award 
had been returned, upon application made to them by the arbi- 
trators, and the mistake being explained, might have sent the 
award back to them for the purpose of correcting the error. 
This course, it seems to me, is convenient, and, in proper cases, 
violates the rights of neither party. Regarding the error into 
which these arbitrators have fallen as merely clerical, or at 
most an informality, I should, under the authority of the cases 
of Thompson v. Warder (4 Yeates, 336,) and Snyder’s Lessee 
v. Hoffman, (1 B. 43,) be disposed to remit it to them for cor- 
rection; but I feel myself bound by the decision in the subse- 
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quent cases of Commonwealth v. Maris and Same v. Ross, (4 
S. & R. 81,) which are in point. There, as here, there was 
one award in two actions, though, as appeared in the affidavit 
of one of the arbitrators, they had intended to make a several 
award in each action. Upon a motion to send back the case 
to the arbitrators for amendment in this particular, the court 
refused, but set the award aside, as being an award in two 
actions. ‘This decision is cited with approbation, and relied 
on in the more recent case of Etter v. Edwards, (4 W. 63,) 
where it is intimated the defect was substantial. 1 cannot dis- 
tinguish the present case from Commonwealth v. Maris, and, 
therefore, feel constrained to deny the motion to recommit the 
award. But the award first made must be set aside, as founded 
in mistake. The awards secondly filed, must also be set aside 
as being made without authority, according to Christmas »v. 
Thompson. It may be thought there is a difference between 
Sturgis v. Rue and Moore v. Rue, inasmuch as the first award 
was entitled only in the first named case. But it is part of the 
defendant’s case, that by it the arbitrators intended to decide 
Moore v. Rue, as well as the other action, and it is, therefore, 
their judgment on the matter in dispute between the latter par- 
ties, which being once pronounced, though defectively, exhaust- 
ed their authority. The two cases stand, then, in the same 
category, and are to be decided by the same rule. 
Wherefore, both the rules taken are to be made absolute. 


HILL AND WHEELTON v. SCH. EMMA PETERSON. 


Circuit Court of the United States for the Eastern District of 
Pennsylvania, October Term. Appeal from District Court, 
(Judge Randall.) 


Appeals from the District Court to the Circuit Court on questions of mere fact, 
or depending on sound discretion, will be discouraged in the Circuit Court, unless 
in such cases where reason and sound policy require a modification of the decree of 
the court below. 


Grier, J.—Before proceeding more particularly to notice the 
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merits of this case, I would premise a few remarks indicative 
of the principles which will hereafter govern this court in cases 
of appeal from the District Court. 

I am very unwilling to encourage such appeals, and more 
especially in questions of mere fact, or depending on sound 
discretion. It would lead to speculation on the temperaments 
and dispositions of the respective judges, and appeals would be 
taken on a mere calculation of chances. I have the greater 
confidence in the correctness of these views, as I find they co- 
incide with those of the learned Judge Story on the same sub- 
ject, as expressed by him,* and which I will adopt in his own 
words: “ Salvage,” says he, “ is principally said to rest in the 
discretion of the court. A discretion, however, which is not 
to be exercised at the more arbitrary will of the judge, but as 
far as possible to be governed by principles of law and sound 
reason. I confess that I never feel more distressed than when 
Iam called upon to exercise a general and unlimited discre- 
tion. In cases of this sort, it can hardly be presumed that 
different judges, even when possessing equally enlightened and 
sound judgments, would form precisely the same estimate; 
and yet it is very desirable to discourage appeals upon slight 
grounds, or with a view to take the chance of a different opin- 
ion. In deciding, therefore, upon the decrees of the District 
Court in cases of salvage, my inquiry never has been so much 
whether their allowance was the same as I should originally 
have made, as whether, under the circumstances of the case, 
justice and sound policy clearly indicate a different measure; 
and distrusting my own judgment, I have, on all occasions, to 
apply the spirit of those decisions which a higher tribunal has 
recognized and enforced, and to follow in the path of authori- 
ties, rather than venture upon new and untried courses of my 
own.” 

If this case, therefore, had been one in which the property 
libelled had clearly been shown to have been derelict and aban- 
doned, I should have affirmed the decree of the District Court, 
even though I had considered the salvage allowed, either more 
or less than I would have originally decreed. But I am con- 


* 1 Mason, 374. 
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strained to believe, after a careful examination of this case, 
that justice and sound policy require some modification of the 
decree of the District Court.* 


HUNT v. CHAMBERS. 


Court of Errors and Appeals of New Jersey, July Term, 1846. 


(1.) In replevin, the plaintiff must prove his right to the exclusive possession of 
the property in question, at the commencement of the suit, in order to maintain his 
action. 

(2.) Where the plea is “ property in the defendant,” and the replication “ pro- 
perty in the plaintiff,” the onus proband? is on the plaintiff in the action. 

(3.) The plea of “ property in the defendant,” is an argumentative plea, and there- 
fore bad. 

(4.) Under such a plea the defendant cannot show that the plaintiff is not entitled 
to exclusive possession, but the plea must go further, and by an express traverse 
deny that the property is in the Pegg 

(5.) In replevin for a sloop, p/ea, that the property was in the defendant, replica- 
tion, that the property was not in the defendant, but in the plaintiff. Held, that 
the defendant might show that he and the plaintiff were joint owners, in order to 
rebut the exclusive possession of the plaintiff. 


Error to the Supreme Court. This was an action of reple- 
vin brought by Chambers against Hunt, to recover a sloop, &c. 
The defendant below pleaded that the said sloop was the pro- 
perty of the said defendant, and not of the said plaintiff, &c., 
and prayed a return. Replication, that the sloop, &c., at, &c., 
was not the property of the defendant, but of him, the plaintiff, 
and issue to the country. 

At the trial in the Mercer Circuit, September term, 1842, the 
plaintiff proved the purchase of the vessel by him, and a bill of 
sale executed to him in his own name. Whereupon the defen- 
dant offered to prove, by the admissions of the plaintiff and 
otherwise, that the vessel was bought by the plaintiff and de- 
fendant together; that the defendant owned one half of her; 
that the defendant was in the actual possession of the vessel at 


* This case will shortly be reported in full in a volume of Circuit Court reports, 
in the course of preparation by an accomplished member of the Philadelphia bar. 
So much of the opinion of the court is now given, as is of immediate practical im- 
portance to the profession. 
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the time of the purchase, and so continued with plaintiff’s con- 
sent, in the double capacity of master and such part owner, up 
to the commencement of the action. Upon the objection of the 
plaintiff, this evidence (except so much as went to show that 
Hunt was in possession, with Chambers’ assent, as master) was 
rejected as incompetent. The judge charged that under this 
plea of property, the defendant could not show that he owned 
one half only of the vessel. ‘That the plaintiff must prove pro- 
perty, that he had so proved it by the production of a bill of 
sale, and that he was entitled to a verdict, unless the defendant 
could maintain his plea by showing a title to the whole of the 
sloop, and right of exclusive possession at the time when he 
took her. Verdict for plaintiff. 
Bills of exceptions were taken by the defendant. 


The cause was argued on error in this court, by Hammon 
and Vroom for plaintiff in error, and by Porrs and Hatstep 
for defendant in error. 

The court (one member dissenting) reversed the judgment 
of the Supreme Court.* The only opinion delivered was the 
following, by 


Carpenter, J.—Whether the judge erred, seems to depend 
upon the character of the issue formed. It is difficult to see 
how he can be right in both branches of the doctrine assumed 
upon the trial. If necessary, under the issue, for the plaintiff 
to prove his property and right of possession in the sloop, at 
the time of bringing the suit—if the onus of proof, in order to 
maintain his action, was upon him,—it seems to follow as a 
consequence, that the defendant would be entitled to rebut such 
proof. It is certainly true as a general rule, that whatever the 
plaintiff must prove to support his action, the defendant may 
disprove. : 

To maintain replevin, the plaintiff must have the right of 
exclusive possession to the goods in question; he must not only 
have property absolute or qualified, and the right of possession 
at the time of the commencement of the action, but he must 


* Hornblower, C. J., Nevins, Whitehead and Randolph, J. J., were absent. 
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have the exclusive right of possession. Hence, as clearly 
appears from the books, one joint-tenant or tenant in common 
cannot alone maintain replevin, even against a stranger, much 
less can he maintain such action against a co-tenant. Shaw, 
C. J., Barnes v. Bartlett, 15 Pick. 75; Wills v. Noyes, 12 Pick. 
324; McEldery v. Flanagan, 1 Harr. & Gill, 308. 

By property is not meant an absolute ownership, but a right 
of possession; but that right must be of immediate and exclusive 
possession. Property, or what in relation to chattels in this 
action is the same idea—the right of possession,—is drawn in 
question by the plea of property by the defendant, for the gen- 
eral ownership will not be sufficient if unaccompanied by the 
right of immediate possession, as in the case of goods bailed, 
and the time of bailment unexpired. Pain v. Whittaker, Ryan 
& Moody, 101, 21 E. C. L. R. 390; Collins v. Evans, 15 Pick. 
63. 

On property pleaded and an issue properly formed thereon, 
on whom does the onus of proof lie? If upon the plaintiff, he 
must prove such property in the chattels, such right to the 
exclusive possession, at the time of the commencement of the 
suit, as will enable him to maintain his action. If the plaintiff 
must prove his right to the exclusive possession, it seems to me 
that the defendant may disprove such exclusive right. What 
the plaintiff must prove, he may disprove. He may, therefore, 
disprove the prima facie right to the possession first exhibited 
by the plaintiff, and may show that the plaintiff was not entitled 
to the exclusive possession, because he, the defendant, was a 
joint owner of the sloop and equally entitled, with the plaintiff, 
to the possession. If, on the other hand, the affirmative of the 
issue—the burthen of the proof—is upon the defendant, then the 
judge was right in the rejection of the testimony offered, be- 
cause, in such case, the proof of the defendant must correspond 
with the allegations in his plea. This question was largely 
discussed in this very cause, in a prior stage, by the justices 
of the Supreme Court, and their opinions, exceedingly variant, 
will be found in 3 Harr. Rep. 239. I will remark, that although 
the justices of the Supreme Court were divided in opinion, and 
the present question was by no means settled by that court, 
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yet, as I have understood, the opinion of the Chief Justice has 
since been adopted at the Circuits, as furnishing the, proper 
rule, and the practice has been accordingly. 

The action of replevin is a very peculiar action. It is an 
action in which, on the allegation of the plaintiff, that his goods 
and chattels have been taken from his possession by the defen- 
dant, those goods and chattels are placed in the keeping of the 
plaintiff, to abide the event of the suit. Although the action 
when brought, is upon the supposition of a prior taking by the 
defendant out of the possession of the plaintiff, yet that the 
goods were actually so taken, rests only on the allegation of 
the plaintiff. Upon such mere allegation, the defendant is 
amoved from his actual possession, and the goods are delivered 
to the plaintiff. To be sure, the plaintiff, before the execution 
of the writ, must give security for the return of the property in 
case he should fail in the suit, and a return should be awarded; 
but even with this guard against abuse, it is a most stringent 
remedy, and may bear severely on the rights of the defendant. 
It is, therefore, restricted in its character and application. It 
is not a mere possessory remedy to restore a possession, which, 
however without right, has been wrongfully removed. The 
plaintiff, as has been already adverted to, must have a property 
absolute or qualified, and a right to the exclusive possession at 
the time of the suit brought. He must recover on the strength 
of his own title. Prior possession is undoubtedly prima facie 
proof of title, and the plaintiff may recover on proof of actual 
prior possession, and that that possession was amoved by a 
wrongful taking by the defendant. Morris v. Danielson, 3 Hill, 
168; Nelson, C. J., in Rogers v. Arnold, 12 Wend. 32. Such 
recovery, however, is based upon the presumption of owner- 
ship, which accompanies actual possession, and doubtless such 
presumption may be rebutted. 

The general issue in replevin is non cepit. This plea, how- 
ever, puts in issue only the taking modo et forma, &c.; and if 
the property or right of possession of the plaintiff is to be denied, 
it must be by a special plea of property in the defendant, or in 
others. It may he pleaded in bar in connection with the gen- 
eral issue, but it must be pleaded in order to raise this defence. 

VOL. vi.—12 
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It is a good plea in abatement or in bar, to plead property in 
the defendant, or in a stranger, or in the plaintiff and defendant, 
or in the plaintiff and a stranger, &c., specially traversing the 
plaintiff’s allegation in his declaration, that the goods are the 
property of the plaintiff’ Upon the plea of property, it is not 
sufficient to allege property in the defendant: such allegation 
would be but an argumentative denial of the plaintiff's allega- 
tion; the plea must go further, and by an express traverse deny 
that the goods are the property of the plaintiff. 

The direct denial under the absque hoc, is rendered neces- 
sary by this consideration: that the affirmative matter taken 
alone would be only an indirect, or as it is called in pleading, 
an argumentative denial of the precedent statement; and by a 
well known rule, all argumentative pleading is prohibited. In 
order, therefore, to avoid this fault of argumentativeness, the 
course adopted is, to follow up the explanatory matter of the 
inducement, with a direct denial. Steph. Pl. 179, (Phil. 1845.) 
And this plea, so selecting some material allegation in the plain- 
tiff’s declaration, and after a formal inducement, meeting that 
allegation by a formal denial, is called a special traverse. The 
inducement is an indirect denial, the traverse is a formal denial. 
Steph. Pl. 184-5. The inducement is not in the nature of a 
confession and avoidance, a point necessary to be adverted to 
and understood, and of which a mistaken impression has, in 
regard to this plea, led to error. This plea does not confess 
the allegation of property or the right of possession; it does 
not confess any part of the allegation of the plaintiff, and then 
avoid its effect by new affirmative matter; but it is simply an 
indirect denial, introductory to and the foundation of the direct 
denial which immediately succeeds. Steph. Pl. 185-6. 

This traverse by the defendant in his plea, if well taken, must 
be met. The inducement cannot be traversed. If the first 
traverse be well taken and material, there can be no traverse 
on a traverse, and upon satisfactory reason. “ By the first 
traverse, a matter is denied by one of the parties, which had 
been alleged by the other; and which having once alleged it, 
the latter (the plaintiff) is bownd to maintain, instead of pro- 
longing the series of the pleading and retarding the issue, by 
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resorting to a new issue.” Steph. Pl. 186-7. The meaning of 
this rule, says Judge Gould, is, that when one party has ten- 
dered a material traverse, the other cannot leave it and tender 
another traverse of his own to the same point, but must join in 
that first tendered ; otherwise the parties might alternately ten- 
der traverses to each other in unlimited succession, without 
coming to an issue. Gould Pl. p. 400, ch. 7, sect. 42. Without 
alluding to the exceptions to this rule, if any, of which the pre- 
sent instance is not one, it is sufficient to say that a traverse 
can properly be tendered only on a point material, for the ob- 
vious reason, that what is immaterial cannot decide the contro- 
versy. When the inducement and the traverse, as in the pre- 
sent instance, go to the same point, to wit, a denial, argumen- 
tatively and directly, of the plaintiff’s allegation, the traverse 
is but an inference from the inducement. 

As the inducement, when the denial under the absque hoc is 
sufficient in law, cannot be traversed, so, for the same reasons, 
it cannot be answered by a pleading in confession and avoid- 
ance. Steph. P|. 189. There can therefore be, in no way, any 
manner of pleading to the inducement. The traverse must be 
met by a re-affirmance of the plaintiff’s allegation and an issue 
to the country. The conclusion is with a verification, (although 
now otherwise in England under the new rules,) because, when 
a special traverse embraces only part of the substance of the 
adverse pleading, such traverse may be immaterial. If so, it 
may be proper for him to whom it is tendered, to answer the 
inducement. Therefore a traverse denying a part only of what 
is alleged on the other side, must (regularly) leave the plead- 
ings open, in order to give the adverse party an opportunity to 
plead to the inducement, if he should judge it safe and proper 
so to plead. Gould Pl. ch. 7, sect. 20. 

To the plea of property, therefore, by which the defendant, 
in a formal mode prescribed by the rules of pleading, denies 
the property in the plaintiff, the plaintiff must reply by re- 
affirming his own title and tendering an issue to the couniry. 
The inducement, as it cannot be pleaded to, can of consequence 
form no part of the issue; and if it be denied, as has been un- 
necessarily done in the present instance, such denial is imma- 
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terial. It is only necessary for the plaintiff to re-affirm his 
own title, and such is the mode of pleading adopted in many 
of the most authoritative precedents. Lib. Entr. 357-8 ; 2 Rich. 
K. B. 455; and other collections that might be cited. If the 
issue be joined on the re-aflirmance by the plaintiff of his allega- 
tion, it is obvious that the issue is—property in the plaintiff or not. 

The affirmative, therefore, is on the plaintiff; and such ap- 
pears to be the result, not only on the reasons applicable to this 
particular issue, but upon the principles which appertain to 
traverses in general. “It is in the nature of a traverse to deny 
the allegation, in the manner and form in which it (the allega- 
gation) is made; and therefore to put the opposite party (viz. 
in this instance the plaintiff,) to prove it to be true in manner 
and form, as well as in general effect.” Steph. Pl. 189-90. 
Again, in the same page, the author proceeds to state, as a 
general principle, that the traverse brings the facts in question, 
according to the manner and form in which alleged ; and that 
the opposite party (viz. whose allegation is traversed) must 
consequently prove that, in substance at least, the allegation is 
accurately true. This effect of a traverse is given by the author 
as a reason for accuracy and precision upon the part of the 
pleader, in adapting the allegation to the true state of the fact ; 
as otherwise, in case of traverse by the opposite party, there 
will be the danger of variance in proof. See also Gould, ch. 3, 
sect. 39. 

I think these principles, stated on the authority of the emi- 
nent writers on the science of pleading just referred to, must 
settle the question as to the party upon whom the affirmative 
lies, under the present issue. The plaintiff must prove such an 
exclusive right of possession in himself as will support replevin, 
and so are the cases. Loveday v. Mitchell, Comyns, 247, is 
in point, although not entirely consistent with the latter cases in 
regard to the necessity of a traverse. The court said, “ when 
the defendant makes cognizance or avows that the property is 
in the defendant, it seems to be sufficient; for the defendant 
cannot conclude to the country, but the plaintiff ought to reply, 
and upon that replication issue shall be joined, and the property 
of the plaintiff must be proved.” So are the subsequent autho- 
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rities; and I have been unable, after a diligent search, to find 
a well-considered case in which, under this plea and issue, the 
onus of the proof was thrown upon the defendant. There is a 
single nisi prius case, Colston v. Hiscolbs, 1 M. &. R. 301, in 
which the defendant was called upon to begin; but no authori- 
ties were cited, and from the mode in which the decision was 
made, in the haste of a trial at the Circuit, it can have but little 
weight. See 2 Greenl. Ev. sect. 561, 563, and cases cited. 
Bemus v. Beekman, 3 Wend. 667; Arnold v. Rogers, 12 Ib. 30. 

So is the burthen of proof in case of the plea, cepit in alio 
loco, in which the defendant pleads that he took the goods at a 
place different from that laid in the declaration, and traverses 
the place alleged by the plaintiff. The plaintiff must meet this 
traverse by re-aflirming the allegation in his declaration, and 
tender an issue. On the trial the onus is on the plaintiff, and 
he must prove a taking (either original or continued) at the 
place laid in the declaration, or he will fail in the action; and 
if the plaintiff has suggested an avowry, a return will be award- 
ed. Williams v. Welsh, 5 Wend. 290; 1 Wms. Saund. 347, note. 
The inducement in this plea, as in the former, is but an indirect 
denial of the allegation in the declaration; and the traverse is 
a direct denial, which throws the plaintiff on the proof of his 
original allegation modo et forma. ‘ The plea of cepit in alio 
loco,” said Savace, C. J., in Williams v. Welsh, “ does not ad- 
mit the taking as the plaintiff has laid it; it ¢raverses the place, 
and in this action the place is material. The plea denies the 
taking at the place; an issue was therefore joined upon the 
place, and the plainti;¥ was bound to prove the taking at the 
place laid in the declaration.” 

The inducement gives a formal reason on the record, why 
the defendant should have a return. So is the avowry under 
the plea of cepit in alio loco, which is necessary for the sake of 
areturn. Although necessary for the sake of a return, yet it 
cannot be pleaded to or traversed, any more than the induce- 
ment to the plea of property. 1 Wms. Saund. 347, x. 

The result of these authorities and of this reasoning is, that 
when issue is joined on a special traverse, the party traversing, 
in general, is not bound at the trial to prove the affirmative 
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part or inducement, but is entitled (as in ordinary cases) to in- 
sist on the negative of the issue joined. It was so held in a late 
case in the Common Pleas of England, which has come under 


my observation since the preparation of this opinion. The 
declaration was for carelessly impinging with a ship against 
the plaintiffs’ bridge, and thereby doing damage. The plea 
was, that plaintiffs improperly narrowed the channel by an ob- 
struction; without this, (i. e. traversing) that the damage was 
occasioned by the carelessness of the defendants. On a motion 
for a new trial, it was held, that under this plea, the defendants 
were entitled to give evidence in disproof of carelessness, after 
they had failed to establish the obstruction imputed to the plain- 
tiffs; and such evidence having been rejected, the cause was 
sent back for a second trial. Cross Keys Company v. Rawlings 
et al., 3 Bingh. N. Cas. 71, 32 E. C. L. Rep. 41. 

The burthen of proof, in my judgment, resting upon the plain- 
tiff, it being necessary for him to prove such property in him- 
self as would support replevin, to wit, an exclusive right of 
possession of the sloop in himself, the plaintiff was entitled to 
rebut such testimony. ‘The defendant did offer to rebut the 
prima facie case shown by the plaintiff. He offered to prove 
that he owned one half of the vessel, and that he was in pos- 
session of her by the assent of the plaintiff, in the double capa- 
city of master and joint owner, previous and up to the com- 
mencement of the action. This evidence, in my judgment, 
was lawful and competent, and (except so much as went to 
show that Hunt was in possession as master) having been over- 
ruled, | am of the opinion the judgment must be reversed. 

Judgment reversed. 


COMMONWEALTH v. CHARLES MOSLER. 


Supreme Court of Pennsylvania, Oyer and Terminer, Philadel- 
phia, November, 1846; before Gizson, Chief Justice, and Cout- 
TER und Be tt, Justices. 

(1.) The fact that a confession is made to an officer having the prisoner in cus- 


tody, is no reason for its exclusion as evidence against the prisoner, provided that it 
was not induced by improper advantages taken of the situation in which he stood. 
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(2.) Insanity, to constitute a proper ground of defence to a criminal accusation, 
must be shown to exist to such an extent as to blind its subject to the consequences 
of his acts, and deprive him of all freedom of agency. 


(3.) Ordinary provocation given by a woman or child to a man of average 
strength, even though it amounts to a blow given, does not, it seems, lower a homi- 
cide from murder to manslaughter. 


The prisoner was indicted for the murder of Eve Mosler, his 
wife. It appeared that the parties had been married about 
eleven years, and that there was a great disparity of age 
between them, the prisoner being nearly twenty years the 
younger. On the day of the homicide the prisoner came, about 
one o’clock, into the house, and shortly afterwards commenced 
taunting one Boyer, a son of the deceased by a former hus- 
band, at the same time threatening to cut the throat of her 
grand-daughter. About six o’clock the prisoner and deceased 
were left alone in the house, having previously had a slight 
quarrel, and about twenty minutes past six o’clock the deceased 
was found lying in the house with her throat cut. No question 
was made on the trial as to the fact of the prisoner being the 
guilty agent. His shirt was torn, there were several bruises 
on the person of the deceased, and her left eye was black as 
from a blow. He was arrested while changing his shirt, in the 
room where the act was done. He immediately said that he 
“did it,” and said that he “had done it with her own son’s 
razor;” that he “ was ready to go any where,” “he had tried 
to do it before,” “ had done it this time right,” “ it belonged to 
her,” “she had never treated him right.” The defence was 
insanity, and in support of it evidence was offered to show 
that, a year or more before, he had attempted to fire his wife’s 
house; that some time previous he had started to Pittsburg, but 
soon returned, saying that every night the deceased and her 
grand-daughter stood at the foot of his bed; and that when 
arrested, his appearance and conduct, according to the impres- 
sion of one witness, were those of a crazy man. 

In the course of the trial, the attorney general proposed to 
ask a witness what the prisoner had said to him immediately 
after the witness had told the prisoner that he must consider 
himself under arrest. This was objected to by the prisoner’s 
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counsel, on the ground that the confessions of a prisoner while 
in custody, are not admissible as evidence. 


Per Cur. Cases on the statutes of Philip and Mary, or on the 
7 G. 4, c. 64, which has supplanted them, are inapplicable to a 
confession made to an officer who has the prisoner in custody. 
The examination by a magistrate is an official act, and must 
be done as well with due solemnity, as with an observance of 
every form proper to prevent intimidation or surprise. A con- 
fession to a constable, as well as to a private person, must be 
unattended with any inducement of hope or fear; and it must 
not be founded on a question calculated to entrap the prisoner: 
for instance, a question which contains an assumption of the 
fact of guilt. But in no case has it been ruled, that such a 
confession must be preceded by an admonition to put the pri- 
soner on his guard. On the contrary, that was not deemed 
necessary in Rex v. Jane Richards, 5 Car. & P. 320, in which 
it was held sufficient, that no inducement had been held out by 
the constable. Considerable experience in criminal trials at 
one period of my life, enables me to say that thus the law has 
been held in Pennsylvania. The arrest of the prisoner without 
warrant, was undoubtedly legal; but no advantage was taken 
of the predicament in which he stood. Indeed, he had volun- 
tarily confessed the perpetration of the act before he was ar- 
rested; and the subsequent inquiry by the witness, who had him 
in charge, had regard only to the circumstances. Whatever 
he said in reply to the question thus put, may undoubtedly be 
given in evidence to affect him. 


On Friday, November 20th, the evidence being closed, after 
arguments by Mr. Stokes, and Mr. Reap, attorney general, for 
the Commonwealth, and Mr. Barnes and Mr. Barton, for the 
defence, the jury were charged as follows, by 


Gisson, C. J.—The fact of killing is not denied. Two points 
of defence have been set up: the first, that of insanity, implying 
an entire deprivation, on part of the prisoner, of the power of 
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self-control, and constituting a complete defence to the charge; 
the second, that of temporary fury induced by adequate pro- 
vocation, reducing the offence to manslaughter. The first, if 
sustained, will acquit him altogether; the second, while acquit- 
ting him of murder, will leave him guilty of manslaughter. 

Insanity is mental or moral; the latter being sometimes called 
homicidal mania, and properly so. It is my purpose to deliver 
to you the law on this ground of defence, and not to press upon 
your consideration, at least to an unusual degree, the circum- 
stances of the present case on which the law acts. 

A man may be mad on all subjects; and then, though he 
may have glimmerings of reason, he is not a responsible agent. 
This is general insanity; but if it be not so great in its extent 
or degree as to blind him to the nature and consequences of 
his moral duty, it is no defence to an accusation of crime. It 
must be so great as entirely to destroy his perception of right 
and wrong; and it is not until that perception is thus destroyed, 
that he ceases to be responsible. It must amount to delusion 
or hallucination, controlling his will, and making the commis- 
sion of the act, in his apprehension, a duty of overruling neces- 
sity. The most apt illustration of the latter, is the perverted 
sense of religious obligation which has caused men sometimes 
to sacrifice their wives and children. 

Partial insanity is confined to a particular subject, the man 
being sane on every other. In that species of madness, it is 
plain that he is a responsible agent, if he were not instigated 
by his madness to perpetrate the act. He continues to be a 
legitimate subject of punishment, although he may have been 
labouring under a moral obliquity of perception, as much so 
as if he were merely labouring under an obliquity of vision. A 
man whose mind squints, unless impelled to crime by this very 
mental obliquity, is as much amenable to punishment as one 
whose eye squints. On this point there has been a mistake, as 
melancholy as it is popular. It has been announced by learned 
doctors, that if a man has the least taint of insanity entering 
into his mental structure, it discharges him of all responsibility 
to the laws. To this monstrous error may be traced both the 
fecundity in homicides which has dishonoured this country, 

VoL. vi.—13 
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and the immunity that has attended them. The law is, that 
whether the insanity be general or partial, the degree of it 
must be so great as to have controlled the will of its subject, 
and to have taken from him the freedom of moral action. 

But there is a moral or homicidal insanity, consisting of an 
irresistible inclination to kill, or to commit some other particu- 
lar offence. There may be an unseen ligament pressing on the 
mind, drawing it to consequences which it sees, but cannot 
avoid, and placing it under a coercion, which, while its results 
are clearly perceived, is incapable of resistance. The doctrine 
which acknowledges this mania, is dangerous in its relations, 
and can be recognized only in the clearest cases. It ought to be 
shown to have been habitual, or at least to have evinced itself 
in more than a single instance. It is seldom directed against 
a particular individual; but that it may be so, is proved by the 
case of the young woman who was deluded by an irresistible 
impulse to destroy her child, though aware of the heinous na- 
ture of the act. The frequency of this constitutional malady is 
fortunately small, and it is better to confine it within the strict- 
est limits. If juries were to allow it as a general motive ope- 
rating in cases of this character, its recognition would destroy 
social order as well as personal safety. ‘To establish it as a 
justification in any particular case, it is necessary either to 
show, by clear proofs, its contemporaneous existence evinced 
by present circumstances, or the existence of an habitual ten- 
dency developed in previous cases, becoming in itself a second 
nature. Now what is the evidence of mental insanity in this 
particular case? 

1. The prisoner’s counsel rely on his behaviour, appearance 
and exclamations at the time of the act, or immediately after 
it. According to one witness, his conduct was that of reckless 
determination, evincing an unsound mind. “I do it,” he re- 
peated three times, it is said, like a raving maniac. But you 
must recollect that to commit murder, a man must be wound 
up to a high pitch of excitement. None but a butcher by trade, 
could go about it with circumspection and coolness. The emo- 
tion shown by the prisoner was not extraordinary. He seemed 
to know the consequences of his act—was under no delusion— 
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and was self-possessed enough to find a reason for the act, that 
reason being her alleged ill-treatment. 

2. It is urged that the want of motive is evidence of insanity. 
If a motive were to be necessarily proved by the common- 
wealth, it is shown in this case by the prisoner’s own declara- 
tion; but a motive need not always be shown. Jt may be se- 
cret, and to hold every one mad whose acts cannot be account- 
ed for on the ordinary principles of cause and effect, would 
give a general license. The law itself implies malice where 
the homicide is accompanied with such circumstances as are 
the ordinary symptoms of a wicked, depraved and malignant 
spirit—a heart regardless of social duty and deliberately bent 
upon mischief. 

3. But it is said that there is intrinsic evidence of insanity 
from the nature of the act. To the eye of reason every mur- 
derer may seem a madman; but in the eye of the law, he is 
still responsible. 

4. His trip to Pittsburg and voyage to Germany, it is con- 
tended, have not been accounted for, except that he expected 
to get property in the latter, but did not; and there isan equal 
obscurity about the motive of his setting fire to his wife’s pro- 
perty—her barn, I think it was; but these things do not show 
an insanity connected with his crime. 

The only circumstance which seems to point to a foregone 
conclusion, is the repeated visions he had, after he started for 
Pittsburg, of his wife and her grand-daughter, whose throat 
also he attempted to cut, standing at the foot of his bed. This 
foreboding may tend to show a morbidness of mind in refer- 
ence to this particular subject; but it is for you to say—keep- 
ing in mind the fact that to constitute a sufficient defence on 
this ground, there must be an entire destruction of freedom of 
the will, blinding the prisoner to the nature and consequence of 
his moral duty—whether these circumstances raise a reason- 
able doubt of the prisoner’s responsibility. 

To reduce the offence to manslaughter, it is necessary that 
a quarrel should have taken place, and blows to have been in- 
terchanged between parties in some measure upon equal terms 
of strength and condition for fighting; and this, without regard 
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to the question who struck first. Yet this must be taken with 
some grains of allowance. Ifa man should kill a woman or a 
child for a slight blow, the provocation wouid be no justifica- 
tion; and I very much question whether any blow inflicted by 
a wife on a husband, would bring the killing of her below mur- 
der. Under this view of the law, I have always doubted Sted- 
man’s case, in which, for a woman’s blow on the face with an 
iron patten, given to a soldier in return for words of gross pro- 
vocation, he gave her a blow with the pommel of his sword on 
her breast, and then ran after her and stabbed her in the back, 
and the crime was held to be only manslaughter.* Where a 
blow is cruel or unmanly, the provocation will not excuse it; 
and the same law exists where there was a previous quarrel, 
and the killing was on the old grudge. 

You will determine whether there was provocation in this 

. case suflicient to lower the offence, on this view of the law, to 
manslaughter. The behaviour of the deceased immediately 
preceding the struggle, was peaceable and soothing. You will 
recollect that, according to the evidence, she put off getting a 
warrant from time to time, in hopes his conduct would change. 
His behaviour, on the other hand, was quarrelsome to every 
one present. His shirt, which appeared afterwards to have 
been torn, shows a scuffle, but no more; and if done by her, it 
was more, probably, in resisting than attacking. You will keep 
in mind the disparity of age and strength, and the fact that all 
the bruises were received on her part, and received in self- 
protection. 

If the evidence on these points fail the prisoner, the conclu- 
sion of his guilt will be inevitable, and it will be your duty to 
draw it, however unpleasant it may be. You are bound by 
the tremendous sanction of an oath to do your duty by him; 
but you are bound by the same sanction, to do your duty by 
the commonwealth; and to you the case of the one and the 
other is committed. 


After an absence of two hours, the jury returned to their box 
with a verdict of guilty of murder in the first degree. 


* R. v. Stedman, Fost. 292, 1 Hale, 457, 1 Hawk. c. 31, s. 34. 
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ELLMAKER’S EXECUTORS v. THE BANK OF THE UNITED STATES 
AND OTHERS, GARNISHEES OF A. P. WILLIS. 


District Court for the City and County of Philadelphia, June 
term, 1845. 


(1.) Bank stock transferred to a wife, in her own name, after marriage, is a chose 
in action of the wife, not liable to be taken for a debt of the husband by process of 
foreign attachment. ro 

(2.) Separate sci. fas. must be issued against garnishees not jointly liable. 


This was a sci. fa. against garnishees in a foreign attach- 
ment. The answers of the Bank of the United States, one of 
the garnishees, stated that, at the time of the service of the 
attachment, there stood upon the books of that institution cer- 
tain shares of stock, in the name of “ Mary Willis, wife of A. 
P. Willis.’ That after the service of the attachment, several 
dividends accrued upon said shares, which had been retained 
by the bank. 

Upon these answers, a motion was made for judgment against 
the bank for said stock and moneys. 

Mr. Brooke, for the bank, contended— 

1. That the stock was a chose in action of the wife, which 
had not been converted by. the husband, and therefore was not 
liable to attachment for his debt. He cited Hind’s est. 5 Wh. 
138, Timbers v. Katz, 6 W. & 8. 299, 300. 

2. That this being a joint sc?. fa. against several garnishees, 
who were not jointly liable, no judgment could be rendered. 

Mr. Rawvatt for the plaintiff. 

1. The transfer was after the marriage, and hence it was a 
transfer to the husband. But if otherwise, the stock was still 
liable to the attachment. Richwine v. Heim, 1 Pa. 373; Siter, 
guardian of Jordan, 4 R. 481; Bissert v. Bissert, 7 Watts, 563. 

2. It has been the uniform practice to issue writs of sci, fa. 
in this manner, and no objection has been taken. By the fifty- 
ninth section of the act of 13th June, 1836, « relating to the 
commencement of actions,” provision is made on the subject of 
executions against garnishees, which will prevent injustice. 

Tue Court, on both grounds taken by the counsel for the 
garnishees, refused to give judgment. 
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Monthly Intelligence. 


Supreme Court or Pennsytvanta.—The death of Mr. Justice Kennepy 
and the resignation of Mr. Justice Serezant, have produced a material 
change in the constitution of this court. 


Though confined in his practice, when at the bar, to the western coun- 
ties, and though devoting himself almost exclusively to the common law, in 
the strictest sense of the term, Judge Kennepy was a learned man on all 
subjects; and on that to which his choice and his associations attached him, 
singularly profound and thorough. More remarkable for his patience of 
examination than for his delicacy of analysis, he was sometimes apt, it is 
true, in the preparation of his judicial opinions, to spread the case before 
him into a dissertation rather than to compress it into a judgment; but how- 
ever injudicious may have been this habit in some instances, it was of great 
use in the examination of those topics, with the doctrine of which he was so 
thoroughly imbued. His opinions on questions connected with Pennsylva- 
nia titles will be always of value, not only for the points they determine, 
but for the learning they contain. He died in Philadelphia, on the 28th 
day of August, 1846, in the sixteenth year of his judicial tenure, and in the 
seventy-third year of his age. 

Judge Serceant’s resignation may in part be traced, if the common story 
be true, to that ingenious development of legislative parsimony, which diverts 
itself with trying how much of a judge’s salary it can cut away without 
driving off the judge himself. Significant as have been the results with 
which the experiment has been heretofore attended, Judge Sergeant’s re- 
signation is the most significant of all. Successively Secretary of the Com- 
monwealth and Attorney General, he came on the bench with a practical 
acquaintance with the business relations of the State, in the adjustment of 
whose interests he was to take so important a part; and to the actual com- 
prehensiveness of view which was thus induced, he added a mind stored 
with the learning of his profession and disciplined by its practice. His 
work on the Constitution, though of comparatively limited national circula- 
tion, may claim the honour, as the groundwork of Judge Story’s Commen- 
tary, of bearing an important influence on the governmental law of the 
country; and his works on Attachments and on the Land law of Pennsylva- 
nia, are of infinite value to the student, and of semi-judicial authority to the 
practitioner. Of his merits as a judge we do not purpose to treat; and we 
only call attention to the subject at present, for the purpose of noticing the 
impolicy of that economy which has whittled away judicial salaries into a 
stipend, dishonourable to the age and country. 


Of the gentlemen who have been appointed to the vacancies thus made, 
it would be out of place now to speak. Mr. Justice CourEr was commis- 
sioned by the Governor on the 15th of September, and Mr. Justice Bett on 
the 11th of November last. Judge Coulter was for some sessions a member of 
the federal House of Representatives from one of the western districts of the 
State, and has of Jate years been in full practice in the same district. Judge 
Bell was known for years as a leading lawyer at the Chester county bar, 
and has been successively a Senator of Pennsylvania, a member of the Con- 
stitutional Convention of 1838, and President Judge of the fifteenth judicial 
district. 
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Firreentn Jupicran Disrricr.—Joun M. Forster, Esq., has been 
appointed by the Governor, President Judge of this district, to supply the 
vacancy occasioned by the resignation of Judge Bell. 





Supreme Court or New Jersey.—On Monday, the 2d of November last, 
Henry W. Green, Esq., was sworn into office before his honour Mr. Justice 
Randolph, in open court, as Chief Justice of New Jersey. Mr. Green was 
a favourite pupil of the late Chief Justice Ewing, in whose office he was 
studying at the time when that distinguished and amiable lawyer was called 
to the bench, and from whose office he passed to that of Gen. Wall, where 
he completed his clerkship, and was admitted to the bar of the Supreme 
Court in November term, 1825. While at the bar he was greatly distin- 
guished for the indomitable energy and perseverance with which his profes- 
sional efforts were prepared, as well as for the success with which they 
were attended. The bar will expect, and havea right to expect much from 
Mr. Green’s talent and learning, and we congratulate them on the prospect 
that the conservative spirit and sound common law learning which has ever 
marked the bench of New Jersey, will be preserved, sustained and extended. 
We cannot take leave of Chief Justice Hornblower, however, without deep 
regret that a character so pure, and judicial qualifications so excellent, 
should be withdrawn from the bench at their maturity; and while we recog- 
nize the high merits of his successor, we cannot but regret. aside from its 
personal relations, any change which may be considered as a fresh precedent 
for further judicial innovations. 


Sr Wituiam Erte, one of the justices of the Common Pleas, has been 
transferred to the Court of Queen’s Bench, in the room of the late Mr. Jus- 
tice Williams; and Enwarp Vavenan Wittiiams, Esq., has been appointed 
one of the justices of the Court of Common Pleas, in the room of Mr. Justice 
Erle. Before taking his seat on the bench, Mr. Williams took formal leave 
of the society of Lincoln’s Inn, of which he wasa member. In the presence 
of a large assembly of benchers and barristers, he was addressed by Lord 
Campbell, who, after paying him some high compliments, concluded with 
these words: “I have the means of knowing that the Lord Chancellor, the 
constitutional adviser of the Crown on such an occasion, uninfluenced by 
any party or personal considerations, was only solicitous to find the man 
who, from his accomplishments and his character, was best qualified to 
perform the duties of the office, and that he acted upon the maxim—Detur 
digniori. I have now only, according to an ancient usage, to present to you 
a purse containing ten guineas as a retaining fee, to plead for us during the 
fleeting moments that you are supposed to practice as a sergeant-at-law, 
and earnestly to wish that you may long, in health and happiness, enjoy the 
high office of a judge, to which we know you will be an ornament.” 


Litigation 1n Lonpon.—It seems that the Court of Queen’s Bench issued 
26,375 writs of summons in six months ending on May last; and in the 
same period the Court of Common Pleas 12,873 and the Court of Exche- 
quer as many as 30,763. 


Litigation IN PaitapeLpHtia.—The number of actions brought in the 
Philadelphia District Court, to September term of this year, is 1198; being 
greater than to any term since December, 1842. The bankrupt act, though 
swelling in its progress the current of litigation to unprecedented fulness, 
produced, after its repeal, an ebb equally marked. By destroying the liabi- 
lity of the thousands of suable debtors who took advantage of it, it effectu- 
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ally cut up the goose who had been laying the golden eggs; and it will be 
yet several years before the fresh liabilities which recovering business has 
opened, will be proportionate to the amount of credit given. Dividing the 
1198 causes among the four hundred members of the Philadelphia bar, how 
little does the result sustain the popular estimate of a lawyer's earnings! 
Taking even so unprecedentedly full a crop as the present, and withdrawing 
from the calculation the four hundred cases which on an average are nipped 
off each term by discontinuances, or left to wither in their original germ by 
neglect, there remain about two cases for each lawyer, producing to him 
costs of three dollars a piece, and fees which are much more frequently 
blanks than prizes. 


Spirit of the Law ress. 


Tue Western Law Journal for October, is the first number of the fourth 
volume; and in point of typographical execution, is a decided improvement 
on its predecessors. Of the three original opinions published, two are from 
the Superior Court of Cincinnati; and the third, a case from the Supreme 
Court of lowa, gives no faint assurance that the young and flourishing state 
from which jt emanates is not about to enter into the federal union without 
the dowry of a capable judiciary.—In a communication from TIllinois, a 
homicide trial is given, which we venture to say will rival, in its popularity, 
with that large class of the profession practising in criminal courts, the fe 
mous case of the Boorns, as given by Mr. Greenleaf in his disquisition on 
circumstantial evidence.* Three brothers named Trailor, were charged 
with murdering a man named Fisher, who when last seen had been in their 
company. Strong circumstantial evidence was produced, showing the traces 
of a death struggle in the spot where the homicide was alleged to have been 
committed; and the case was fortified by expressions alleged to have been 
subsequently used by one of the brothers, as to his having become legatee 
of the deceased’s property. 'The examination had scarcely finished, before 
one of the three brothers made a confession, detailing circumstantially the 
whole transaction, showing the previous combination, and ending with a 
distinct statement under oath of the homicide. To the amazement of the 
whole country, however, the deceased made his appearance in just time 
enough to intercept a conviction; and the only way of accounting for the 
confession which had been produced, was that the party who made it, on 
the desperation of impending conviction, took this method of escape. 





Tue Boston Law Reporter for November, after an interesting though 
somewhat careless report of a lecture of Mr. Justice Story on Chief Justice 
Parsons, gives an elaborate opinion of Mr. Justice Woodbury, which exhi- 
bits, like the preceding judicial efforts of that learned Judge, all that ful- 
ness of detail and clearness of statement which we had been led to expect 
from the parliamentary efforts of its author. 


Tue November number of the New York Legal Observer, opens with a 
communication on new trials in crimina! cases, in which the law is laid down 


* 1 Greenleaf’s Ev. sect. 214; 10 N. Am. Rev. 418 
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in substance and almost in letter the doctrine of the United States Circuit 
Court of this district, in the Cactus case, as reported in our last number, 
though without recognition of its authority, or reference to its name. 





An article in the Edinburg Review for October, said to have been writ- 
ten by Mr. Basil Montague, gives a series of professional sketches of no 
little vivacity and truth. Thus: 


“We believe the majority of impartial persons, after duly weighing, comparing and analy- 
zing, will come to the conclusion that there are only eleven English lawyers who fairly com- 
bine the two essential requisites of professional admiration and popular renown : Coke, Hale, 
Somers, Holt, Hardwick, Mansfield, Camden, Blackstone, Stowell, Erskine and Romilly. 
There is something factitious or fugitive about all the rest, who might be named as candi- 
dates. They may have been great judges, like Lords Kenyon, Ellenborough, and Tenter- 
den; or consummate advocates like Lord Abinger, and Sir William Follett; but they took 
things pretty nearly as they found them, and therefore left no impress on their age; they 
contributed nothing, or nothing of an enduring character, to legislation or legal literature; 
they were not associated with any great struggle for constitutional rights; nor (above all) is 
any impulsive feeling of admiration or respect awakened in the minds of the greater public 
by the bare mention of their names. Now popular (at least unprofessional) recognition is, 
in our opinion, indispensable to make a genuine worthy in the highest sense, or fairly set up 
an object of hero-worship; and though it may be urged that a following generation is as like- 
ly to err from ignorance or forgetfulness as a contemporary age from prejudice, this can only 
apply to persons whose services have been performed in obscurity; and it is hardly possible to 
conceive a case in which so conspicuous an actor as a successful lawyer could be held entitled 
to a national tribute, if, to establish his claim, it were necessary to reserve the judgment, or 
kindle the enthusiasm of posterity. On this principle, we hesitated a little before we put 
down Lord Stowell, doubting whether the sense of his greatness was sufficiently diffused; 
but his continental reputation more than counterbalances any insensibility (which can arise 
only from pure ignorance) in his countrymen. As to Glanville, Bracton and Littleton, they 
are mere abstractions or names for books. Sir Thomas More’s place is among scholars and 
philanthropists, and Bacon belongs to mankind.” 


Then again as to French judicial impartiality :— 


‘“« We believe the practice of etrennes has been formally abolished in France, but a practice 
equally blameable exists there. It is usual for the litigant, male or female, to have a private 
interview with the president of the court in which the suit is pending; and, on these occa- 
sions, every art of solicitation may be employed. An English nobleman, not long ago, ne- 
glected this ceremony, and lost his cause in the first instance. He paid the expected compli- 
ment prior to the hearing in the appeal court, and gained his cause. We ourselves happened 
to be present when a young and very pretty woman, who was suing for separation, returned 
from her audience. She was quite radiant at the result, and ran in exclaiming, Tout va bien; 
le president etait charmant pour moi! There may be nothing in such things, but they give rise 
to odd suspicions at the best ; and justice should be like Cwsar’s wife; though, by the way, it 
is far from clear that Cesar’s wife was estimated at her present value by her cotemporaries. 
It seems that the practice of personally soliciting the judge prevailed to some extent in Eng- 
land, in Hale’s time; for a nobleman of ducal rank was so incensed at his refusal to give a 

rivate audience, as to make formal mention of it to the king, who replied, ‘ Oddsfish, man! 
F verily believe he would have used me no better, had I gone to solicit him for one of my 
own causes.’” 


Danger of a too able court :— 


“The English Court of Exchequer, for example, has been for many years mostly guided by 
two or three judges of extraordinary mental vigour, acuteness and learning. The momenta 
point is stated, it is turned and twisted, and placed in all possible lights; the moment an 
authority is quoted, it is criticised, analyzed and compared ; there is little or no respect for 
names or persons; and it is useless to show that Lord Kenyon or Lord Ellenborough said or 
thought so and so, unless it can also be shown that Lord Ellenborough or Kenyon said or 
thought right. The judges in question have certainly done good service in purifying our 
jurisprudence from a great quantity of dross, but they have sadly scandalized the old school, 
and made it very difficult for any but a man of their own class of mind (and such men are 
rare) to predicate a judgment—in other words, to give a confident opinion to a client.” 


VOL. v1.—14 
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New Jublications. 


A Practica, TREATISE ON THE LAW OF PENNSYLVANIA RELATIVE TO RE- 
GIsTERs, ReGisTers’ Courts, OrpHans’ Courts, Auprrors, ExecuTors, 
ADMINISTRATORS, GUARDIANS AND 'T'RUSTEES; With Appendices of Acts 
of Assembly, Forms, &c., and an Index. By Samuex Hoop, of the Phi- 
Jadelphia bar. Philadelphia, 1846: Kay & Brothers. 


Mr. Hood’s book, if we can judge from the sheets which the publisher has 
placed in our hands, is destined to be of great value to the Pennsylvania 
practitioner. When it appears complete, we hope to have the opportunity 
of giving it a more extended notice: at present we must be contented with 
announcing it in advance, as presenting, in an arrangement remarkable for 
its simplicity and its distinctness, the orphans’ court law of Pennsylvania, as 
based not only upon Pennsylvania decisions, but upon the English common 
law and chancery authorities. One passage, which is all our present limits 
will suffer us to extract, will serve to indicate the general applicability of 
the treatise to the wants of the Pennsylvania lawyer. 

“The process of the orphans’ court would seem, in some respects, to resemble that of the 
English ecclesiastical courts, whose proceedings are regulated according to the practice of the 
civil and canon law; or rather according to a mixture of both collected and new-modelled by 
their own particular usages and the interpretation of the courts of common law. It was 
this establishment of the civil law process in the ecclesiastical courts, that made a coalition 
impracticable between them and the national tribunals of England. The act of 1832 has 
remodelled the forms of proceeding in the orphans’ court, making them approximate more 
nearly to the common law. Hence, in the orphans’ court practice, are found the motion, rule, 
fieri facias and subpena of the common law courts, the petition of chancery, and the citation 
of doctors’ commons; and mingled with them, the order, decree and sequestration derived 
through these equity and ecclesiastical tribunals, from the civil and canon laws. In one 
respect the orphans’ court may be said to be of a higher nature than the court of chancery 
and the ecclesiastical courts of England; for the court of chancery, when proceeding by sub- 
pena, is not a court of record, nor are the ecclesiastical tribunals, courts of record. With 
regard to courts of record, it is said that the truth of their records shall be tried by the records 
themselves, and there shall be no averment against the truth of the matter recorded: their 
proceedings can only be removed by writ of error or certiorari, and certiorari is the regular 
method of removing a record of the orphans’ court to the supreme court, and nothing else can 
stay the proceedings below. The observations of the commissioners of the revised code of 
Pennsylvania, on the second section of the orphans’ court act of 29th March, 1832, throw 
much light on the nature of this court, aud the improvements intended to be introduced by 
that act, as regards the conclusiveness of its decrees.” 


A Practica, TREATISE ON Equiry PLEADINGS, WITH OBSERVATIONS ON THE 
New Orpers or 184], anp AN APPENDIX CONTAINING THOSE ORDERS. 
By Ricuarp Grirrirus Wetrorp, Esq., of the Inner Temple, Barrister 
at Law. First American edition. Published in the New Library of Law 
and Equity, edited by Francis J. Troubat, Esq., Philadelphia, Hon. Ellis 
Lewis, Lancaster, Wilson McCandless, Esq., Pittsburg. Vol. VI. No. I. 
November, 1846. 

Few difficulties present themselves to the student of a more trying cha- 
racter, than the selection of proper text books for the study of the more in- 
tricate branches of his profession. The success of the previous selections 
of Messrs. Lewis, Troubat and MeCandless warrant every confidence in the 
exercise of their discretion; and it affords us, therefore, no slight degree of 
satisfaction and relief, to find a work on so complex a branch of professional 
study, as “ Equity Pleading,” recommended to our notice under their impri- 
matur. The price at which “the New Library of Law and Equity” is 
furnished to subscribers, little more than half the cost of the works therein 
published, in any other shape, when considered in connection with the judg- 
ment. heretofore exercised in selections, cannot but secure for it an extensive 
circulation. The work is sent to us by Kay & Brother, 1834 Market street. 
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Digest of Cases. 


CASES DECIDED IN 1845 AND 1846 IN MASSACHUSETTS, NEW YORK, PENNSYL- 
VANIA, VIRGINIA, NORTH CAROLINA, AND SOUTH CAROLINA, 


(Continued from page 52.) 
APPROPRIATION OF Payments.—See Bills of Exchange, 21. 


ARBITRAMENT AND AWARD. 


A submission to an award respecting the title to land, though made 
according to the recommendation of the testator, who devised it, must be by 
deed between the parties, and cannot be by parol. Cristman v. Cristman, 
5 Ire. 498. 

See Practice, 15, 16. 

ARREST. 

1. A defendant, a resident of another state, after being tried and con- 
victed in a court of special sessions for an assault and battery here, is not 
privileged redeundo from arrest on a capias, in a civil suit, for the same 
offence. Lucas y. Albee, 1 Den. 666. 

2. A suitor in Chancery is privileged from arrest on bail process, whilst 
attending a reference before the master, during vacation. Vincent v. Wat- 
son, 1 Rich. 194. 

3. Where a witness, or party attending a court of justice, is arrested by 
process from another court, either court may interfere for his discharge. Id. 


ArticLes.—See Vendor and Purchaser, 1, 4, 10. 
Assau_t anp Batrery.—See Arrest, 1. 
AssignMENnt.—See Contract, 1.—Mortguge, 4.—Infants, 6. 


ATTACHMENT. 


1. A non-resident creditor cannot, under the attachment laws of North 
Carolina, attach the property of his debtor in this state, where the latter has 
not absconded or removed to avoid the ordinary process of law. Taylor v. 
Buckler, 5 \redell, 384. 

2. The return “attached,” where the goods are the property of a stranger, 
subjects the sheriff to an action of trespass. Manual occupation, touching, 
or removal, is not essential. Paxton v. Steckel, 2 Barr, 98. 

3. The holder of a certificate of deposite, having commenced a suit by 
foreign attachment, surrendered it, and took new certificates; held, that the 
case does not resemble those, where a note or security has been taken for a 
subsisting debt, and the question is whether they were taken as payment or 
as collateral security; the action here cannot be maintained. Manuel v. 
Mississippi R. R., 2 Barr, 198. 

4. An attachment in execution and scire facias having been served on 
the original defendant, and the garnishee ; the jury should be sworn as to 
the garnishee alone, on the trial of the issue, on the plea of nulla bona; for 
though both parties are required to be served, the proceedings are distinct. 
McCormac vy. Hancock, 2 Barr, 310. 

5. On such an issue, the original defendant is a competent witness for 
the garnishee; for they have contrary interests. Jd. 

See Attorney, 4.— Practice, 20), 21. 
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ATTORNEY. 

1. The proper course, on failure to file a warrant of attorney, is to stay 
proceedings, not quash the writ. Meyer v. Little, 2 Barr, 177. 

2. Where a general authority was given by the owner and chief of a 
trading institution, to a factor residing abroad, as chief of a branch house, 
on all matters connected with the house, he is authorized to institute a suit 
in the individual name of one of his principals, without evidence that the 
property belonged to the institution. Jd. 177. 

3. If a woman gives a warrant of attorney to confess judgment on her 
bond, and afterwards marries, judgment may be entered against husband 
and wife. Eneu v. Clark, 2 Barr, 234. 

4. Money in the hands of an attorney at law, may be levied on by attach- 
ment in execution under a judgment against his client. Riley v. Hirst, 
2 Barr, 346. 

See Action, 4.—Costs, 11, 12.—Criminal Law, 7.—Husband and Wife, 
9.— Practice, 5.—Principal and Agent, 3.—Sheriff, 5.—Slander, 5. 


AUCTIONS AND AUCTIONEERS. 

1. Where a purchase is made at auction of numerous articles of personal 
property, at one and the same time, and from the same vendor, the whole 
constitutes but one entire contract, though the articles purchased are struck 
off separately, at separate and distinct prices. Tompkins v. Haas, 2 Barr, 74. 


BAIL. 


1. Aca. sa. issued on a judgment against several persons, must be re- 
turned as to all, before the bail of any one can be subjected. Waugh v. 
Hampton, 5 Ire. 241. 

2. A citizen of another state, sued in a bailable action in a state court in 
New York, by a citizen of New York, upon presenting his petition to re- 
move the cause to the Circuit Court of the United States, pursuant to an 
act of Congress, need not put in special bail, in the state court. Suydam v. 
Smith, 1 Den. 263. 

3. A return of non est inventus cannot be made in a ca sa., so as to fix 
the liability of bail, before the return-day of the ca. sa. The return-day of 
process is the first day of the term succeeding its first lodgment with the 
sheriff. After the liability of bail has been fixed by a return of non est in- 
ventus, they are allowed ex gratia, till the return of process against them, 
to summon their principal. Ancrum v. Sloen, 1 Rich. 421. 

4. Bail for stay of execution, is entitled to have proceeds of sheriff’s sale 
applied to the judgment for which he is security, in preference to a younger 
lien. Carneghan v. Brewster, 2 Barr, 41. 

5. Proceedings cannot be sustained on an insolvent’s bond, after an order 
to answer for fraudulent insolvency, during the pendency of the indictment, 
there being an appearance by defendant. Potts v. Fitch, 2 Barr, 173. 

6. Where the bail has been reduced by a subsequent order, the latter is 
the only one which can be recognised as obligatory. Id. 

7. Special bail is discharged by the act of 1842, abolishing imprisonment 
for debt. Gillespie v. Hewlings, 2 Barr, 492. 

8. Where defendant, in custody of his bail, after the passage of that law, 
but before it was known, gave bond to take the benefit of the insolvent law, and 
an exoneretur was entered on the recognisance; held, no recovery could be 
had against the sureties; for the arrest by the bail was illegal, and the bond 
could not legally have been demanded. Id. 


BAILMENT. 


1. Ifa bailee misuses the thing bailed; an action on the case lies; if he 
refuses to deliver the property bailed, when properly demanded by the 
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bailor, an action of trover is the remedy. But trespass vi et armis de bonis 
asportatis will not lie unless the property has been destroyed by the bailee. 
Letzar v. Butler, 5 Ire. 212. 

2. It is a general rule that a comimon carrier is bound not only safely to 
convey, but safely to deliver parcels entrusted to his care; but where the 
consignee of certain freight was a clerk, having no place of business of his 
own, whose name was not in the directory, and who was unknown to the 
carrier, and could not be found upon reasonable inquiry, it was held, that 
the carrier was discharged from further responsibility by depositing the 
goods with a storehouse keeper, then in good credit, for the owner, and 
taking his receipt for the same, according to the custom in that trade; 
although the things were subsequently sold by the storekeeper, and the pro- 
ceeds lost to the owner by his failure. Fisk v. Newton, 1 Den. 45. 

BANKS. 

1. A bank, that receives from another bank for collection, a note endorsed 
by the cashier of that bank, is bound to present the note to the maker for 
payment at maturity, and if it is not paid, to give notice of non-payment to 
the bank from which the note was received; but is not bound, unless by 
special agreement, to give such notice to the other parties to the note. 
Phipps v. Millbury Bank, 8 Met. 79. 

2. A party who brings an action against a bank that is afterwards re- 
strained by injunction from further proceeding in its business, and whose 
property and effects are put into the hands of receivers, does not, by provin 
his claim before the receivers, but without receiving a certificate thereof, 
or taking a dividend, bar his right to proceed in the action. Watson v. 
Phenix Bank, 8 Met. 217. 

3. In a suit on a demand due from the bank, the plaintiff is entitled to 
recover interest thereon, from the time of action brought, although the 
bank is afterwards restrained, by injunction, from proceeding in its business, 
and its property is put into the hands of receivers. Id. 

4. A bank, at which a promissory note was made payable, received it 
from the holder for collection, and having an account with the maker, which 
was not, however, good for the amount, charged it to him and paid it to the 
holder, placing on it, at the same time, a cancelling mark, which, by its 
practice, only denoted that it was charged. In a suit on the note, by the 
bank as endorsee, against the maker, it was held, that the plaintiff was the 
legal holder of the note for value, and as such had a right to maintain a suit 
upon it. And that the fact of its having been made for the accommodation 
of an endorser, who was cashier of the bank at which it was payable, and 
who had promised the maker to provide for it, made no difference. Water- 
vliett Bank v. White, 1 Den. 608. 

See Actions of Assumpsit, 6.—Bills of Exchange, 10.—Vendor and 
Purchaser, 33, 35. 

BANKRUPTCY. 

1. Though insolvency may in fact exist at the time, yet if the debtor 
honestly believes that he shall be able to go on in his business, and with 
such belief pays a just debt, without a design to give a preference, such 
payment is not fraudulent under the 2d section of the United States Bank- 
rupt Act of 1841, though bankruptcy should afterwards ensue. Fraud rests 
entirely upon the intent with which the act was done; and the intent is to 
be proved as a fact, either by direct evidence, or as the necessary and cer- 
tain consequence of other facts clearly proved. Jones v. Howland et al, 
8 Met. 377. 

2. A discharge under the late bankrupt act of the United States, when 
pleaded in bar to an action for a prior indebtedness, may be impeached and 
avoided on account of preferences among creditors, and of payments and 
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transfers of property in contemplation of bankruptcy, forbidden by the 2d 
section of the act. Breton vy. Hull, 1 Den. 75. 

3. Frand is a very comprehensive term, and I cannot doubt that it in- 
cludes those “unlawful preferences,” payments, and transfers of property, 
which the 2d section of the statute declares utterly void, and a fraud upon 
this act. Per Bronson, Ch. J. Id. 

4. Where, under the late bankrupt law of the United States, proceedings 
were commenced, but before decree they were withdrawn by the petitioning 
creditor, upon the debtor’s agreeing to make an assignment of his property 
for the benefit of all his creditors; held, that the assignment being absolute 
in its terms, was valid, although some of the creditors did not concur in the 
arrangement. Hastings v. Belknap, 1 Denio, 190. 

Quere, could such assignment be impeached for fraud by a judgment 
creditor? Id. 

5. The provision of the late bankrupt law, which prevents a discharge 
under the commission of bankruptcy when the debt is of a fiduciary charac- 
ter, extends only to special trusts, such as a public officer, or executor, but 
does not extend to implied trusts, such as a factor or agent. Williamson v. 
Dickens, 5 Ire. 259. 

6. The bankrupt act has no operation on an assignment made for the 
benefit of creditors, valid by the previous laws of Pennsylvania, until the 
Ist of February, 1842. The words “ future conveyances” contained therein, 
mean those made after the act went into operation. Weinar v. Farnum, 
2 Barr, 146. 

7. The liability of a principal to his guarantee, not having paid the mo- 
ney, is not discharged by the bankrupt law. McMullin v. Bank, 2 Barr, 343. 

8. A judgment confessed in contemplation of bankruptcy, between the 
date of the passage of the bankrupt act, and the date when it is to go into 
operation, is not void as to creditors; though it may prevent the party con- 
fessing the judgment availing himself of the bankrupt law. Reigart v. 
Small, 2 Barr, 487. 

See Practice, 17.—Principal and Surety, 18. 


Bastarpy.—See Contract, 12. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. When the drawee of a bill of exchange, who resides in New York, 
writes a letter there to the drawer, who resides in Massachusetts, accepting 
the bill, which was drawn in the latter state, the contract of acceptance is 
made in New York, and is governed by the law of that state, and the bill 
must be presented to the acceptor there for payment. The contract was 
complete when the letter was mailed in New York. Worcester Bank v. 
Wells et al., 8 Met. 107. 

2. By the law of New York, an acceptance of a bill of exchange “ written 
on a paper other than the bill, shall not bind the acceptor, except in favour 
of a person to whom such acceptance shall have been shown, and who, on 
the faith thereof, shall have received the bill for a valuable consideration.” 
A. drew a bill on B. in New York, and proqred it to be discounted at a 
bank. B. afterwards wrote a letter to A., accepting the bill, and A. exhibi- 
ted the letter to the officers of the bank: held, that the bank could not 
maintain an action against B. on his acceptance. Id. 

3. A promise to accept a bill of exchange is a chose in action on which 
no one besides the immediate promisee can maintain a suit in his own 
name. Id. 

4. An agent, under a power of attorney to perform a certain act, whether 
his authority is conferred in express terms, or by fair implication, cannot 
depart from it; therefore, where an agent is only authorized to make a joint 
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endorsement of and for several constituents, on bills and notes, and he en- 
dorses their names one under the other, they are eld jointly, and not sepa- 
rately, liable as endorsers. Bank of United States vy. Beirne. Farmers’ 
Bank v. Beirne, 1 Grat. 234. 

5. Where the endorsee and holder of a promissory note endorsed it to the 
plaintiff as collateral security for a debt of less amount due at a future day, 
and took the plaintiff’s receipt for it, by which he agreed to return it on pay- 
ment of the debt for which he took it as security, and to use al] Jegal means 
to collect it, if so directed by the party who transferred it to him; held, that 
the plaintiff could sue the maker on the note before the debt for which he 
received it had become due, without the direction of the party who trans- 
ferred it tohim. Bay v. Gunn, 1 Den. 108. 

6. The defendant having in his possession 2 promissory note payable to the 
plaintiffs, a banking corporation, or order, made by three persons, two of 
whom, whose names stood last, had added the word “surety” to their signa- 
tures, endorsed his own name on the back, and procured it to be discounted 
at the plaintiffs’ bank, there being no proof of the origin of the note, held, 
that although among the makers the last two were sureties for the first, yet 
all the makers were the primary debtors of the plaintiff, and the defendant 
stood in the light of their surety, and was therefore entitled to show in his 
defence that the plaintiffs had, by an arrangement with the makers, ex- 
tended the time of payment. Bank of Orleans v. Barry, 1 Den. 116. 

Where, in a suit by the payee of a bill or note, the paper had been spe- 
cially endorsed by the plaintiff to another, and there was no retransfer by 
such other person, but the endorsement had been stricken out before the paper 
was offered in evidence, held, that the plaintiff was entitled to recover, with- 
out explaining the endorsements, or showing that they were made to create 
an agency for the purpose of collection. Dolfus v. Fraser, 1 Den. 367. 

8. The name of the payee of a bill cannot be endorsed thereon jointly 
with that of other persons by their common agent, so as to make them all 
jointly liable as endorsers upon the bill. Bank of United States v. Beirne 
et al., 1 Grat. 539. 

9. In every case in which notice of the nonpayment of a bill or note is 
dispensed with, there either must have been a fraud on the world in making 
the security, or it would be a fraud on the party who, according to the form 
of the instrument, is legally bound, before him who insists on notice, but 
where in reality, and according to their actual liabilities, as between them- 
selves, the relation of the parties is reversed, and he who appeared to be 
primarily liable was so only secondarily, and the other party was the real 
debtor. Runyon v. Lathrop, 5 Ire. 610. 

10. Where a bank receives a bill of exchange from the drawer for collec- 
tion, it acts as the agent of the drawer, and is entitled to no damages if the 
bill be protested; it can only claim expenses. Runyon v. Latham, 5 Ire. 
551. 

ll. The endorsers of an accommodation note, for the benefit of the drawer, 
are not liable as co-securities. Cathcart v. Gibson, 1 Rich. 10. 

12. But an agreement before endorsing to be liable to each other as co- 
sureties, would be binding. Id. 

13. When, after protest, the second endorsee agreed to pay half the note, 
and, jointly with the first, wrote a letter to the holder, stating such agree- 
ment and praying indulgence, which was granted, held, that the agreement 
was without consideration, and that the second endorsee was not bound by 
it. Id. 

14. An accommodation endorsement need not be exclusively for the bene- 
fit of the endorsee, but may be for the mutual accommodation of the drawer 
and endorsee. Farrar v. Gregg, 1 Rich. 378. 

15. The endorsee of an overdue note takes it subject to the equities aris- 
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ing out of the note itself, and not to set off generally. Hughes v. Lurge, 2 
Barr, 103. 

16. A. made a note payable to B. or order; C. put his name in blank on 
the back of the note, and B. put his also in blank under C.’s; A. presented 
the note in this condition to a bank, which discounted it for him. On failure 
of A. to pay, the bank gave notice to B. and C., but did not present the note 
to C. for payment.  feld, in a suit by the bank against B. as endorser, that 
it was to be presumed that C. put his name on the note at the time when A. 
signed it; that he was therefore an original promiser, and that B. was dis- 
charged by the omission uf the bank to present the note to C. for payment. 
Union Bank y. Willis, 8 Met. 504. 

17. An insurance company, on the application of S., an agent, caused “S. 
for C. to be assured on ship G.,” and 8S, gave the company a promissory note 
for the premium, signed by himself alone, without mentioning his agency, 
and charged the premium in account with C., and had it allowed; 8. was 
afterwards declared a bankrupt, and the company proved their note as a 
claim against him, and received a dividend upon it. Held, that the company 
could not maintain an action against C. to recover the balance of the note. 
Bedford Com. Ins. Co. vy. Covel, 8 Met. 442. 

1s. An endorser is liable for interest on a bill of exchange according to 
the law of the place on which it is drawn. Muller v. Morris, 2 Barr, 85. 

19. An endorsee is not liable on a promissory note of a corporation which 
it could not lawfully issue, even though the instrument purported to be a 
certificate of deposit, which it was lawful to issue; for the properties of pro- 
missory notes, which are forbidden, cannot be given to lawful instruments. 
Southern Loan Co. vy. Morris, 2 Barr, 175. 

20. An endorser, who has annexed the words “ without recourse,” to his 
endorsement of a treasury note, which had been paid, and afterwards stolen 
and put into circulation, the marks of payment having been fraudulently ob- 
literated, is liable to his endorsee; for these words merely limit his respon- 
sibility by the law merchant, in the event of the instrument being dis- 
honoured. United States treasury notes are negotiable instruments. Fra- 
zer vy. D’Invilliers, 2 Barr, 200. 

21. A. informed B. of his intention to draw on him in Philadelphia, and 
remit funds via Mobile, through T., B.’s agent, to meet the draft. B. de- 
clined entering into the operation, and informed A. the remittance would 
be wholly at his risk. A. drew and remitted the funds to T. at Mobile, on 
account of B. T., who was himself indebted to B., purchased a draft with 
these and other funds, and remitted to B., who was informed with what 
funds the purchase had been made. Held, that B. cannot apply the pro- 
ceeds of the draft to T.’s debt, but holds it for A.; had he intended to repu- 
diate the transaction entirely, he should have refused to receive the money. 
Pearl v. Clark, 2 Barr, 250. 

22. A notice dated on the second day of grace, stating a demand on that 
day, will not bind an endorser. Etting v. Schuylkill Bank, 2 Barr, 355. 

23. An entire day is allowed for transmitting a notice by every endorser, 
and a direct notice which reaches an endorser as soon as he would have re- 
ceived it by regular transmission through all the parties, is sufficient, though 
they live in the same town; but a delay beyond the day by any one endorser, 
will discharge the prior parties. Id. 355. 

24. A note payable one day after date, is not due, for the purpose of com- 
mencing suit or issuing execution, on a judgment entered on a warrant of 
attorney, until after the termination of the day of payment; though by com- 
mon usage, it may be demanded at a reasonable time on that day. ‘'aylor 
v. Jacoby, 2 Barr, 295. 











